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CURRENT TOPICS 


Mr. Eric Sachs 


THE new High Court judge, Mr. Eric Sacus, Q.C., whose 
appointment was announced on 15th January, was educated 
at Charterhouse and Christ Church, Oxford, and was called 
to the Bar in 1921. He served in both wars, in the first with 
a commission in the Royal Artillery and in the second as a 
brigadier. His practice was on the Oxford Circuit and he 
took silk in 1938 and later became circuit leader. One of his 
greatest services consisted in his contribution to the work of 
establishing the legal aid scheme, and in instructing the 
profession on its complicated provisions. 


The Late Mr. Laurence Vine 


THE late Mr. LAURENCE VINE, who died on 14th January, 
had a country-wide reputation as a skilled advocate in any 
case involving motor cars. Both as a prosecutor and a 
defender in criminal cases he was outstandingly able and 
honest. Called by Gray’s Inn in 1924 at the age of 37, after 
a successful career as a journalist (at one time he was a sub- 
editor on the staff of the Manchester Guardian), he practised 
almost entirely at the criminal bar. It was not surprising 
therefore that in 1947 when he decided to give up practice 
he accepted appointments as Recorder of Colchester and as 
deputy chairman of London Sessions, the latter being a full- 
time appointment. He made an excellent judge, thorough 
and conspicuously fair and above all did not consider it part 
of his judicial duty to behave towards his friends at the bar 
otherwise than as formerly. His friendliness was native to 
him, and the warmth of affection which he engendered is 
symbolised in the name ‘“ Laury’’ by which many of his 
friends and clients knew him. It is sad to think that one 
will not hear his cheery greeting again. 


Solicitors as Town Clerks 


A CONTRIBUTOR to the Local Government Chronicle of 
9th January, 1954, defends the system under which solicitors 
are appointed as town clerks and quotes from an address by 
Sir HARTLEY SHAWCROSS at the Provincial Meeting of the 
Local Government Legal Society last year: ‘‘I think that 
the legal training is something of very great value in adminis- 
tration . . . It is vitally important to understand that there 
are two sides to every question . . . and to try to understand 
the two sides and be able to make up your minds which is 
the right side, and I think the legal profession helps to do 
this and is a qualification for business and administrative life. 
One of the things which is useful in administration and why 
solicitors and barristers are good people to have in the 
administrative service is that they can look at both sides in 
an objective way. But they should have the capacity of 
making up their minds reasonably quickly after having seen 
both sides of the question. Any decision is better than no 
decision and the lawyer who cannot make up his mind is 
very rarely a success either as an administrator or as a lawyer.”’ 
The contributor comments: “ The reason why most local 
authorities prefer to appoint a solicitor as their chief ranking 
officer is no doubt largely because this is the cheapest way 
in which they can hope to get competent legal advice and 
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reasonable executive ability. A much more practical approach 
to the whole question is therefore to consider how the field 
for recruiting solicitors for the local government service can 
be widened.”’ 
Clerks Retiring with Justices 

In his recent statement on the circumstances in which 
justices may consult with their clerk after retiring to consider 
their decision (97 Sot. J. 816), the Lord CHIEF JUSTICE 
pointed out that the rulings of the Queen’s Bench Division 
did not apply to justices when exercising jurisdiction in 
matrimonial cases, as they were then subject to the directions 
and control of the Probate, Divorce and Admiralty Division. 
The PresipENT of that Division has now made a comple- 
mentary statement (p. 64, post) relating to the presence of 
the clerk when justices have retired to consider their decision 
in cases under the Summary Jurisdiction (Married Women) 
Acts. Broadly, his statement affirms the general principles 
laid down by the Lord Chief Justice, but recognises that in 
domestic proceedings “‘ more often than not magistrates may 
properly wish to refresh their recollection of the evidence by 
recourse to the clerk’s note, or to seek his advice about the 
law, before coming to their decision.’’ Nevertheless, the 
decision must be that of the justices alone, and the clerk 
should always return to his place in court as soon as the 
justices release him, leaving them to complete their 
deliberations alone. 


Compulsory Purchase Orders 

In circular No. 1/54, issued by the Ministry of Housing and 
Local Government to local authorities, reference is made to 
the difficulties created by the decision in Brown and Ford v. 
Minister of Housing and Local Government and Wandsworth 
Borough Council {1953} 1 W.L.R. 1370; 97 Sor. J. 797. In 
that case, it will be recalled, it was held that the expression 
“occupier (except tenants for a month or any period less 
than a month) ”’ in para. 3 (1) (6) of Sched. I to the Acquisition 
of Land (Authorisation Procedure) Act, 1946, includes a 
statutory tenant. The circular states that the Minister 
proposes to ask Parliament to amend the law as so decided, 
but that in the meantime the appropriate notices must be 
served on statutory tenants before compulsory purchase 
orders are submitted for confirmation. A similar position 
arises in the case of other orders covering the exercise of any 
powers in relation to land made under any code, including 
local Acts, which incorporates the above expression. 


Planning Appeals 

In a lecture to the members of the Royal Institution of 
Chartered Surveyors on 12th January, 1954, Mr. P. D. H. 
Stock, of Imperial Chemical Industries, spoke of a number of 
town planning matters, including appeals against refusals of 
planning permission or the imposition of conditions and the 
hearing of objections to development plans at public local 
inquiries. He referred to the controversy in which, so far as 
procedure is concerned, the Institution and The Law Society 
submitted a memorandum to the Government in May, 1952. 
He said that the manner in which appeals are heard by the 
inspectorate leaves nothing to be desired. He was sure that 
the representation that public inquiries should be held with 
reasonable promptitude and the Minister’s decision given 
with the utmost speed finds acceptance everywhere. Again, 
where the views of any Government department were relevant 
to the matter in l:and, it was only fair that its views should be 
available to the parties in advance of the hearing and should 
be open to discussion at the hearing, subject, of course, to 
any security considerations precluding that course. With 


the utmost respect, he was not so impressed with the other 
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three recommendations, namely, that the report of the 
inspector should be published, that except on security 
grounds good reasons should be given for any departure from 
recommendations made by inspectors, and that consideration 
should be given to the possibility of creating an independent 
inspectorate. He did not think that the decision in a planning 
appeal or in considering a development plan is a matter 
which is justiciable. It did not seem to him to be practicable 
to create a sort of administrative judiciary to conduct public 
inquiries unless those inspectors are to have the right of 
decision of the matter. He could not see any practical 
benefit in publication of the reports of inspectors, but could 
not find any strong reason to oppose publication. 


Housing Grants 

A WHITE Paper, the Housing Repairs and Rents Bill: 
Financial Resolution (Cmd. 9038) (H.M. Stationery Office, 2d.), 
was published on 11th January, 1954, giving notice that the 
financial resolution submitted to the House of Commons in 
connection with the Housing Repairs and Rents Bill would be 
amended. That financial resolution provided that Exchequer 
contributions should be payable to local authorities in respect 
of houses purchased by local authorities for demolition, but 
retained for temporary use for housing purposes. This has 
been changed to read “in respect of houses purchased or held 
by local authorities for demolition.”” The Exchequer con- 
tribution to be paid annually on each such house “ for fifteen 
years from the date of purchase ’’ is now to be made payable 
“for a period of fifteen years.’’ The amended resolution was 
approved in the Commons this week, and the changes will 
allow local authorities, such as the Birmingham City Council, 
who have embarked under other powers on schemes under which 
houses are being dealt with in a similar manner to that provided 
for by the Bill, to have the financial and other benefits of the 
Bill in so far as the houses are brought within the clearance 
provisions of the Housing Acts. These changes, the White 
Paper adds, will similarly permit grant to be paid, in respect 
of houses so dealt with, which local authorities have acquired 
or may acquire by gift. 

, Higher Rates ? 

Mr. S. E. FINER, who is the Professor of Political Institutions 
at the University College of North Staffordshire, writes in the 
January issue of Public Service, the organ of the National 
Association of Localk Government Officers (N.A.L.G.O.), that 
on the basis of present rateable values local authorities 
could raise rate poundage considerably without causing 
undue hardship; that certain revisions of the rateable 
value that are just and necessary, as well as politically feasible, 
will enable them to raise still more revenue; and that an 
extensive drive to swell rate revenues is in the best interests 
of the local authorities and the public. He argues that higher 
rates would strengthen the independence of local authorities 
and stimulate the interest of the local electorate. When, 
fifty years ago, far more money was taken from the ratepaying 
class by rates than by any other form of direct taxation, the 
ratepayers had a direct interest in the affairs of their authority. 
The wide electorate of to-day are far more worried about 
P.A.Y.E. and purchase tax than about rates. Higher rates, 
he contends, would also ensure that the money was well 
spent, as ratepayers demand and get a stricter accounting 
for their money than do the same people as national taxpayers. 
“Tt is easier to overturn local majorities than Parliamentary 
ones—and the local authorities know it.’’ Professor Finer 
points out that in 1913 rates in the United Kingdom, at 
£79 million, were two-fifths of total central taxation, and 
to-day, rates, at £391 million, are only one-eleventh of central 
taxation, 
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SUMMARY JURISDICTION—SOME ACTS OF 1953. 


Ir is proposed to review briefly in this article some of the 
Acts passed last year which affect the work of magistrates’ 
courts. 


The Agricultural Land (Removal of Surface Soil) Act, 1953 
This Act is now in operation. By s. 1 (1) :— 
If— 
(a) a person removes surface soil from agricultural 
land, and 


(6) the removal of that soil constitutes development 
within the meaning of the Town and Country Planning 
Act, 1947, and is carried out without the grant of permission 
required in that behalf under Pt. III of that Act, and 


(c) the quantity of soil so removed in any period of 
three months amounts to more than five cubic yards, 


he shall be liable on first conviction to a fine of £100, while 
a repetition of the offence attracts higher penalties. Prosecu- 
tions may only be brought by or with the consent of the 
Director of Public Prosecutions. The Act does not apply 
to cutting peat or removing surface soil to cut turf, and by 
s. 2 (3) it is a defence that it has been decided under the 
Town and Country Planning Act, 1947, s. 17 (Applications 
to determine whether permission is required), before the 
operations begin, that they would not be development. 


The Accommodation Agencies Act, 1953 
This Act is discussed at 97 Sot. J. 620. 


The Dogs (Protection of Livestock) Act, 1953 


This Act is now in force. By s. 1, if a dog attacks or 
chases livestock on any agricultural land the owner and the 
person in cilarge of the dog are liable toa fine. It is a defence 
that the livestock were trespassing and that the dog was 
owned by or in the charge of the occupier of the land, unless 
that dog was encouraged to attack the livestock ; further, 
an owner shall not be convicted, wherever the incident 
occurred, if the dog was in charge of some person whom he 
reasonably believed to be a fit and proper person to take charge 
of it. Proceedings may be taken only by or with consent of 
the chief officer of police for the area where the land is situate, 
by the occupier of the land or by the owner of the livestock 
in question, i.e., a farmers’ union cannot prosecute on its own. 
The police may seize stray dogs which have, in their opinion, 
been worrying livestock. To constitute an offence under the 
Act the chasing of livestock must have been in such a way 
as would be expected to cause injury, suffering, abortion or 
loss or diminution of produce. ‘‘ Livestock ’’ means cattle, 
sheep, goats, swine, horses or poultry. The Minister of 
Agriculture and Fisheries may exempt areas consisting of 
mountain, hill, moor, heath or downland from the operation 
of the Act. 


The Education (Miscellaneous Provisions) Act, 1953 


This Act is now in force. Section 10 makes a minor 
amendment of the Education Act, 1944, s. 37, which relates 
to school attendance orders. By s. 11 a local education 
authority may, where a child is failing to attend school 
regularly and without prejudice to the institution of pro- 
ceedings against the parents under s. 39 of the 1944 Act, 
bring him before a juvenile court with a view to securing his 
attendance and education by any of the methods mentioned 
in the Children and Young Persons Act, 1933, s. 62, viz., 
committal to an approved school or fit person, supervision 


order or recognizance by parent. Prior to the 1953 Act 
he could be brought before the juvenile court only after 
proceedings had been brought against the parents for failing 
to secure his attendance. 


The Emergency Laws (Miscellaneous Provisions) Act, 1953 
This Act is now in force and makes permanent certain 
provisions of the Defence (General) Regulations, 1939. By 
Sched. I a person under twenty-one may drive a tractor 
used primarily on land in connection with agriculture, and 
broken-down articulated vehicles may lawfully be towed by 
another vehicle, notwithstanding the prohibition in the 
Road Traffic Act, 1930, s. 18, on the number of trailers that 
may be towed. Also, proceedings by a wife or husband for 
an order under the Summary Jurisdiction (Separation and 
Maintenance) Acts on the ground of adultery may be brought 
more than six months after its commission if, during that 
period, the applicant was serving outside the United Kingdom 
in H.M. Forces or on a British ship and has not been back 
here for more than three months. This was formerly in the 
Defence (Administration of Justice) Regulations, 1940. 


By s. 7 a vehicle carrying persons to and from agricultural 
work at any time during the six months commencing on 
lst June in any year is not deemed to be a public service 
vehicle and will not require a licence from the Traffic Com- 
missioners under the Road Traffic Act, 1930, Pt. IV, although 
the passengers pay. Section 8 makes provision as to the 
licensing of drivers of heavy goods vehicles. 

The Act also relates to trading with the enemy, letting of 
allotments by councils, the Settled Land and Trustee Acts 
(Court’s General Powers) Act, 1943, affidavits before naval 
officers, certificates by the Minister of Agriculture under 
the Rent Restriction Acts, the Compensation (Defence) 
Act and various minor matters. 


The Finance Act, 1953 


Section 5 reduces the additional duty on motor-cycle 
combinations which are electrically propelled or of which 
the cylinder capacity does not exceed 250 c.c. from 25s. 
to 10s.; the reduction took effect on tst January, 1954. 
By s. 6 an agricultural engine or tractor—vehicles which 
are specially dealt with for duty purposes by the Vehicles 
(Excise) Act, 1949—shall not be chargeable with higher 
duty as a goods vehicle by reason that it is constructed or 
adapted for use and used for the conveyance of farming or 
forestry implements fitted thereto for operation while so 
fitted. 


By s. 33 (now in force) it is declared that any act or omission 
in respect of which a pecuniary penalty (however described) 
is imposed by any Act relating to customs or by any Act 
relating to excise is an offence within the meaning of the 
Customs and Excise Act, 1952, Pt. XI, and in particular of 
s. 283 thereof, which provides for the summary punishment 
of such offences. Section 33 also applies to the enactments 
relating to purchase tax. This provision disposes of the 
difficulties caused by the decision in Brown v. Allweather 
Mechanical Grouting Co., Ltd. [1953] 2 W.L.R. 402; 97 Sot. J. 
135. The effect of s. 33 is discussed at 97 SoL. J. 3934; 
briefly, it had been held in Brown’s case that, where the sole 
sanction for the breach of excise laws was a pecuniary penalty, 
the act or omission so penalised was not an “ offence,’ so that 
a person could not be held guilty of aiding and abetting. 
By s. 33 that decision is in effect reversed. 
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The Historic Buildings and Ancient Monuments Act, 1953 


Part II of this Act, now in force, provides an amended 
procedure for the protection of ancient monuments. By 
s. 14 (in Pt. III) owners of any ancient monuments are 
forbidden to injure or deface them save with the consent 
of, or after notice to, the Minister of Works. By s. 15 the 
time for taking summary proceedings under the Ancient 
Monuments Acts, 1913 and 1931, is extended to one year. 


The Licensing Act, 1953 

This is a consolidating Act and makes only minor amend- 
ments in the licensing laws. It is now in force. Solicitors 
concerned with liquor licensing need now look only to this 
Act and to the Customs and Excise Act, 1952; previously, 
they had to look to a series of Acts stretching back into last 
century. 

The new Licensing Act repeals and replaces the Licensing 
(Consolidation) Act, 1910, the Licensing Act, 1921, the 
Licensing Planning Acts and the Licensing Act, 1949 (save 
certain provisions as to refreshment houses), and a number 
of other statutory provisions relating to licensing, war- 
damage, planning and the sale of intoxicants to young people. 
The provisions of the Licensing Act, 1872, as to persons drunk 
or drunk and disorderly in public remain, however, as does 
part of the Licensing Act, 1902, which deals further with 
drunkenness, habitual drunkards and separation orders for 
their husbands or wives. 

Turning to some of the changes made by the new Act, there 
is no longer an appeal by the defendant to quarter sessions 
(save against sentence) where he has pleaded guilty to a charge 
for an offence. This has long been the law in respect of 
most offences but it was considered that under the Licensing 
(Consolidation) Act, 1910, s. 99, he had this right even though 
he had pleaded guilty. A recognizance to prosecute an appeal 
under the Act will not be required and the time for appeals 
is extended from five to fourteen days (s. 35). 

Where there has been a provisional grant of a new licence 
to premises not yet built or converted, there has been some 
diversity in procedure up and down the country on the 
question whether the grant needs renewing every year. By 
s. 10 (2) it is made clear that annual renewal is not required 
and, as s. 27 applies s. 10 to provisional grants of ordinary 
removal, it would seem that these do not need to be renewed 
annually either. Provisional grants made in February, 1953, 
for one year only would seem to require renewal in February, 
1954, but they will not require it after that until they are 
declared final. 

By s. 22 (2) the power to carry on the business after the 
death or bankruptcy of a licensee vested in his personal 
representatives or trustee is continued until the application 
for the permanent transfer is heard. Previously, the law 
made no provision for the hearing being adjourned but 
conferred the power only up to the next (or, in certain cases, 
next-but-one) transfer sessions. By s. 22 (3), the application 
may be heard at the general annual licensing meeting as well 
as at transfer sessions. Section 23 regulates the granting of 
protection orders where a new licensee comes into occupation 
between transfer sessions or a licence is forfeited ; protection 
orders normally remain in force until the next transfer sessions, 
but, as fourteen days’ notice of intention to apply at those 
sessions must be given, s. 25 (5) allows a protection order to 
remain in force until the next-but-one sessions where the 
order is granted less than a fortnight before the sessions. 
In London applications for protection orders may now be 
granted either by a metropolitan stipendiary magistrate or 
by lay justices. By Pt. II of Sched. III an applicant for a 
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transfer must now serve notice on the present holder as well 
as on the magistrates’ clerk, police and rating authority. 

An anomaly is removed by s. 45. Formerly, a transfer or 
special removal granted between the general annual licensing 
meeting and the 5th April in the same year resulted in the 
licence expiring on the latter day. Now the licence, whether 
or not transferred or removed before the 5th April, will 
remain in force until the 5th April of the following year. 

The Licensing (Consolidation) Act, 1910, s. 40, as amended 
by the Licensing Act, 1949, indicated the occasions when a 
magistrate was disqualified from acting or adjudicating by 
reason of being himself a brewer or retailer of malt or liquor or 
having an interest in the premises which were the subject of 
proceedings. This disqualification, however, did not extend 
to a number of instances affecting licensing laws but arising 
under other Acts, e.g., membership of a licensing planning 
committee or proceedings for allowing children to be in bars. 
Section 48 extends the disqualification provisions mentioned 
above to all proceedings under the new Act and to membership 
of committees. 

By s. 68 (2) of the Act of 1910 a person was forbidden to 
send a child under fourteen to any place where liquor was 
sold or delivered or “‘distributed’’ in unsealed vessels. 
It was arguable that this would prevent a man sending his 
own child indoors from the garden to fetch a glass of beer. 
This interpretation is now avoided by s. 128 of the Act of 1953, 
which refers only to distribution in pursuance of a sale. 

By s. 151 the powers of constables to enter licensed premises 
are extended to authorise entry to detect breaches of the law 
as to children being in bars or persons under eighteen being 
employed in bars. 

The minimum penalty on second or subsequent conviction 
of a licensee prescribed by s. 100 of the Act of 1910 is 
abolished. 

In R. v. Poole JJ. (1951), 95 Sor. J. 452, it was pointed 
out that the notice to be exhibited on the premises in applica- 
tions for new licences or special removals had to be fixed on 
the door and it did not suffice to fix it anywhere else on the 
premises, even where it was more conspicuous. Schedule III 
to the new Act now permits the notice to be fixed to a 
conspicuous part of the premises. 

In all, there are some seventy minor changes introduced 
by the new Act. Those who are concerned with the minutie 
of licensing law will find them set out in the memorandum on 
the consolidation of the licensing laws published by H.M. 
Stationery Office in May, 1953 (H.L. 73; H.C. 174). 


The Local Government (Miscellaneous Provisions) Act, 1953 


Section 8 (4) of this Act, which is now in force, corrects 
an anomaly arising in relation to the provision of dustbins. 
By the Public Health Act, 1936, s. 75, a local authority may 
require the owner or occupier of a building within their district 
to provide dustbins for the reception of the house refuse 
collected by the authority, and any owner or occupier 
aggrieved by such a requirement may appeal to a magistrate’s 
court. There was, however, no obligation that, where an 
occupier appealed, the owner should be made a party to the 
proceedings or vice versa, so that, if an occupier’s appeal 
was allowed and the authority then required the owner to 
provide the dustbin, the owner could bring a further appeal, 
his views not having previously been heard by the court. 
Should his appeal also succeed, no one could be required to 
provide the dustbin. By s. 8 (4) of the new Act the notice 
of appeal must now be served on the other person, owner or 
occupier, as the case may be. Both owner and occupier thus 
can come before the magistrates and the latter can make such 
order as they think fit, directing which person is to provide 
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the dustbin. The court must have regard, in so deciding, 
to the terms and conditions, whether contractual or statutory, 
of the tenancy. The section is more fully discussed at 
117 J.P. News. 752 in relation to a case where magistrates held 
that they need not make an order on either landlord or 
tenant. 

The Merchandise Marks Act, 1953 

This Act is now in force, except for s. 1, which will come into 
force on 31st January, 1954. By s. 1 the term “ trade 
description’’ in the Merchandise Marks Act, 1887, s. 3, 
is extended to include descriptions or indications as to the 
standard of quality of any goods according to a classification 
commonly used or recognised in the trade or as to their fitness, 
strength, performance or behaviour, and the term “ false 
trade description ’’ in s. 3 is extended to include those that 
are misleading in a material respect. Further, a trade 
description shall be deemed false if calculated to be misunder- 
stood in certain respects. There is a special saving as to 
registered trade marks. Section 2 makes special provision 
as to seeds and fertilisers and feeding stuffs. Section 3 
relates to imported goods bearing a British certification 
trade mark. A news. 2 (2) of the 1887 Act is substituted by 
s. 4, but the new provision does not differ from the old, 
save in the addition of one word “ either ’’ and the inclusion 
in one paragraph of matter formerly appearing in two. 

By s. 5 the fine on summary conviction under s. 2 (3) of 
the 1887 Act is increased from £20 to £100, and on second or 
subsequent conviction from £50 to £250. The old and new 
law are admirably summarised in an article in The Times 
of 11th November, 1953. 


The Prevention of Crime Act, 1953 

This Act is directed against the ‘“‘ cosh boys’’ and is now 
in force. By s. 1 (1) a person who, without lawful authority 
or reasonable excuse, the proof whereof shall be on him, has 
with him in any public place any offensive weapon, is liable 
to penalties. The offence is triable either summarily or on 
indictment, pursuant to the Magistrates’ Courts Act, 1952, 
s. 18. The court can order forfeiture of the weapon. “‘ Public 
place ’’ includes any highway and any other premises to which 
at the material time the public have or are permitted to have 
access, whether on payment or otherwise. A_ criminal 
caught on private premises with a dangerous weapon thus 
commits no offence against the Act unless it can be shown that 
he brought it there along a highway, a matter which should 
generally be easy to prove. Also, the Act does not affect 
existing powers to prosecute for offences under the Firearms 
Act, 1937, the Larceny Act, 1916, s. 28 (2) (possessing house- 
breaking implements by night), or the Vagrancy Act, 1824, 
s. 4 (being armed with any offensive weapon or instrument 
with intent to commit a felony), all of which offences may be 
committed in any place, public or not. 

‘* Offensive weapon,”’ by s. 1 (4), means any article made or 
adapted for use for causing injury to the person, or intended 
by the person having it with him for such use by him. Some 
guidance can be obtained as to the amount of proof lying on 
the accused from the Larceny Act, 1916, s. 28 (2), which puts 
the proof of innocent possession of housebreaking implements 
on the accused (R. v. Ward {1915} 3 K.B. 696). The burden 
of proof on the accused is less than that laid on the Crown 
in other prosecutions ; he need only show a probability and 
is not required to prove his innocence beyond all reasonable 
doubt (R. v. Carr-Briant (1943) K.B. 607). 


Some problems on the interpretation of this short Act 
have already arisen. A metropolitan magistrate dismissed 
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a case against a youth in possession of a sheath-knife, who 
carried it, he said, as it might “ come in handy some time,” 
semble for lawful purposes (97 Sot. J. 578). Other cases are 
discussed at 117 J.P. News. 521 and 600. 


The Road Transport Lighting Act, 1953 

The only part of this Act now in force is s. 4, which permits 
a vehicle to show a white light to the rear for the purpose of 
reversing. The Road Vehicles (Reversing Lights) Regula- 
tions, 1953 (S.I. 1953 No. 1546) prescribe the conditions to be 
complied with by white reversing lights. 

By s. 1, to come into operation on Ist October, 1954, every 
vehicle must carry two red reflectors, save that (a) a pedal 
cycle or tricycle or solo motor-cycle need carry only one 
reflector, and (4) in the case of a vehicle drawing one or more 
other vehicles, only the rearmost vehicle and a vehicle more 
than five feet from the vehicle behind it need carry the 


reflectors. White surfaces will no longer be required to be 
exhibited. A tail light so constructed as to serve as a proper 


reflector when it is not burning is treated as a reflector for the 
purposes of s. 1. If, therefore, a car has two rear-lights and 
a bicycle or solo motor-cycle one rear-light, all such lights 
being also proper reflectors, no other reflectors need be 
carried. 

By s. 2 of the 1953 Act, to come into operation on a day to 
be fixed by the Minister of Transport, all vehicles must carry 
two red rear lamps save that a pedal-cycle or tricycle or 
solo motor-cycle need carry only one such lamp. A motor- 
cycle with a sidecar need carry only one rear-lamp if the 
front-lamp attached to the sidecar also shows a red light to the 
rear. There are special provisions as to horse-drawn and 
towed vehicles. 

By s. 3, to come into operation not earlier than Ist October, 
1954, provision is made as to rear-lights on projecting or 
over-hanging loads. 

By s. 5, nothing in the Act shall require a vehicle to carry 
separate lamps for different purposes if it carries a lamp 
satisfying all the applicable requirements. The section comes 
into operation on Ist October, 1954. 


The Road Transport Lighting (No. 2) Act, 1953 

By s. 1, now in force, the Road Transport Lighting Act, 
1927, s. 1 (2) (0), is amended to enable regulations to be 
made exempting vehicles from carrying lights when standing 
within 100 yards of a street lamp or on road verges or in places 
specially set aside for the purpose. By s. 2 (which came into 
operation on Ist January, 1954), the Road Transport Lighting 
Acts are applied to trolley vehicles. 


The School Crossings Patrols Act, 1953 

This Act is now in force. By s. 2 where between 8 a.m, 
and 5.30 p.m. a vehicle of any type (including a pedal-cycle) 
is approaching a place in a road where children on their way 
to or from school are crossing or seeking to cross the road, 
a patrol appointed by an authority mentioned in s. 1 (viz., 
the Commissioner of Police for the metropolis and, elsewhere, 
county and county borough councils and the City of London) 
may require the vehicle to stop by exhibiting a sign prescribed 
by the Minister of Transport. A driver or rider of a vehicle who 
fails to stop or who starts up again in disobedience to the sign 
is liable to a fine of £20 and may have his driving licence 
endorsed. He may not be disqualified from driving save on third 
or subsequent conviction under the Act. After a date to be 
fixed by order, the power conferred by s. 2 on a patrol shall be 
exercisable only if he is wearing an approved uniform. By 
s. 2 (6) signs and uniforms are deemed to be of the prescribed 
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type unless the contrary is proved. The signs have now been 
prescribed by the Traffic Signs (School Crossing Patrols) 
Regulations, 1953 (S.1. 1953 No. 1444). 


The Slaughter of Animals (Pigs) Act, 1953 
This Act comes into operation on Ist July, 1954, and by 
oe I 
“No pig exceeding twelve weeks in age shall be 
slaughtered in any place other than a slaughterhouse or 
knacker’s yard unless 
(a) it shall be instantaneously slaughtered or shall by 
stunning be instantaneously rendered insensible to pain 
until death supervenes ; and 
(4) the slaughter or stunning shall be effected by means 
of a mechanically operated instrument in proper repair. 
Provided that this section shall not apply if the pig is 
slaughtered at any laboratory, research station or similar 
institution, for the purposes of the diagnosis of disease 
or research in connection with the arts of veterinary 
surgery or medicine.” 

Penalties are prescribed by s. 2, and it is a defence that a 
person acted bona fide in any emergency or for the purpose 
of stopping injury, suffering or the spread of disease and that 
he also took all reasonable steps in the circumstances to 
prevent the infliction of suffering. ‘* Pig ”’ 
includes any boar, hog or sow and * mechanically-operated 
instrument ’’ includes an instrument for stunning by means of 


unnecessary 


electricity. 


The Transport Act, 1953 

This Act deals largely with matters with which the advocate 
in a magistrates’ court will seldom find himself concerned, 
but, by s. 8, the 25-mile limit on the use of goods vehicles 
will be abolished on Ist January, 1955. This limit, imposed 
by the Transport Act, 1947, s. 52, remains until that date, 


DIVORCE 


WHEN a petition for divorce contains a prayer for damages 
against a co-respondent, it may sometimes be thought that 
the prayer for damages is ancillary to the prayer for 
dissolution of the marriage, as it rarely occurs apart from it 
and may fall to the ground when the petition for divorce 
containing it is dismissed. In this article it is proposed to 
examine the origin of the action for damages in order to 
show that it is an independent remedy, the effects of this and 
some of the characteristics of the action. 

The action for damages had as its predecessor the action for 
criminal conversation, which was an independent action in tort 
against the person who caused the break-up of the marriage, 
and any damages recovered as a result of the action 
became the husband’s absolute property. A wife had no 
similar right against the woman who committed adultery 
with her husband as might logically be supposed, but might 
in suitable cases bring an action for enticement against 
another woman for enticing away her husband (Newton v. 
Hardy and Another (1932), 49 T.L.R. 522). The action for 
criminal conversation was abolished by s. 59 of the Matrimonial 
Causes Act, 1857, and in its place s. 33 substituted a claim for 
damages on the same principles, but enabled the court to 
settle the sum so obtained on the children of the marriage 


or as a provision for maintenance of the wife. (Section 33 


was repealed and re-enacted by s. 189 of the Supreme Court 
of Judicature (Consolidation) Act, 1925, which was in its 
turn repealed and re-enacted by s. 30 of the Matrimonial 
Causes Act, 1950.) 


SOLICITORS’ 


January 23, 1954 


JOURNAL 


however, and a solicitor appearing for the licensing authority 
in a Midlands court recently stated emphatically that the 
authority would continue to prosecute for infringements of 
the limit inthe meantime. By s. 8 (3) an additional exemption 
from the requirements of s. 52 is provided in respect of vehicles 
to be acquired by the Transport Commission. 


Consolidation Acts 

In addition, there are certain Acts passed pursuant to 
the Consolidation of Enactments (Procedure) Act, 1949, 
that is to say, the enactments on the relevant subject have 
been consolidated with minor corrections and improvements. 
By s. 1 of that Act a memorandum setting out the proposed 
corrections and improvements has to be laid before Parliament 
before the consolidating Bill is introduced, and solicitors 
concerned with any of the subjects mentioned below will no 
doubt be able to obtain copies of the memorandum from 
H.M. Stationery Office and thus see what changes have been 
made. ‘* Minor ”’ improvements in the consolidating Customs 
and Excise Act, 1952, included the extension of the currency 
of occasional licences for the sale of intoxicants from three 
days to three weeks. The consolidating Acts of 1953 are : 

The Auxiliary Forces Act, to consolidate certain enact- 
ments and Orders in Council relating to the Territorial 
Army and the Royal Auxiliary Air Force, which came 
into force on Ist January, 1954. 

The Births and Deaths Registration Act, to consolidate 
certain enactments relating to the registration of births and 
deaths in England and Wales, which is now in force. 

The Post Office Act, to consolidate certain enactments 
relating to the Post Office, which is now in force; and 

The Registration Service Act, to consolidate certain 
enactments relating to the registration service in England 
and Wales, which is now in force. The registration services 
are those concerned with births, marriages and deaths. 


G.S. W. 


DAMAGES 


The law on this subject has thus remained unchanged 
since 1857, and the nature of the remedy in its statutory 
guise has been expounded at length by reference to previous 
authorities by McCardie, J., in Butterworth v. Butterworth and 
Englefield 1920) P. 126. The principles on which it is based 
are as follows: 

(1) It is a claim for actual loss and not for mere trespass. 
(2) Compensatory damages only can be given and 
exemplary and punitive damages are not permissible. 
(3) Compensatory damages are to be assessed under two 
main heads : 
(a) Actual value of the wife, which involves not only 
her pecuniary aspect, e.g., her fortune or her capacity as 
a housekeeper, but also her consortium aspect which 
depends on her purity, character, affection and general 
qualities as a wife and mother ; and 
(6) Proper compensation to the husband for injury 
to his feelings, the blow to his marital honour and the 
serious hurt to his matrimonial and family life. 

Where an enticement action is followed by a divorce suit 
with a claim for damages, then, although the two actions are 
different, the basis of the assessment of the damages is the 
same and further damages are obtainable in the second 
action only if and so far as the same grave element had not 
been dealt with in the first action (Menon v. Menon and 
Warth (1936) P. 200). 

It will thus be clear that the compensation for the injury 
suffered in an action for damages in divorce is on the same 
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basis as the old common-law action, although given a statutory 
form. As it existed before the remedy of divorce in its 
present form came into being, it could not be ancillary to a 
petition for divorce and there is no reason to suppose that 
Parliament intended it to be so limited. This principle is 
illustrated by a case in which a husband was not prevented 
from filing a petition for damages against a co-respondent 
notwithstanding his wife’s death (Kent v. Atkinson {1923} 
P.142). There the court held that there was nothing in the Act 
(i.e., the 1857 Act) inconsistent with the common-law 
principle so as to override it. 

Another effect of the independence of the claim for 
damages is that, unlike a petition for divorce, it can be 
brought by a husband who is not domiciled in this country, 
although the adultery was committed here and the defendant 
is resident here. Thus in Jacobs v. Jacobs and Ceen {1950| 
P. 146 a husband, who was domiciled in South Africa, 
had obtained there a decree of divorce on the ground of his 
wife’s adultery committed with the co-respondent in England. 
It was held that the English court had jurisdiction to hear 
the petition claiming an award of damages against the 
defendant under s. 189 of the 1925 Act. 

The real intention underlying the award of damages, 
i.e., to compensate the husband, was brought out in the case 
of Collins v. Collins (1953) 2 W.L.R. 20; 97 Sor. J. 8 (C.A.). 
In October, 1935, the husband was granted a decree absolute 
for the dissolution of his marriage on the ground of his 
wife’s adultery with a named co-respondent. Langton, J., 
ordered {£2,500 damages to be paid into court by the 
co-respondent, of this sum £500 to be paid out to the husband 
and the balance to be invested for the benefit of the child 
of the marriage, and the income to be paid to the father 
during the child’s minority. In 1951 the child, aged nineteen, 
was killed on active service and died intestate with the result 
that his rssiduary estate would fall to be divided in equal 
shares, under the statutory trusts created by the Administra- 
tion of Estates Act, 1925, between his parents, the appellant 
wife and her former husband. The husband applied to 
the court to vary the order of Langton, J., and his 
application was granted on the ground that it was 
not fair that a guilty wife should have a share in the 
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damages. Pearce, J., could not accept the proposition that the 
statutory trusts created by the Act of 1925 should deprive 
the court of its powers over funds in its hands. On the 
wife’s appeal, this view was upheld by the Court of Appeal 
for the same reason, but the court said it was not a matter of 
varying or apportioning, but of asking the court’s direction as 
to the manner in which damages recovered should be applied. 

Where damages are paid into court, the court may, on 
application after decree absolute, either direct out payment 
of the capital sum to the husband or to trustees on terms of 
a settlement approved by the court, or may direct that 
interest only be paid out. Where a husband to whom a 
capital payment has been made subsequently settles the 
same on the children of the marriage, the result is probably 
the same for taxation purposes as where it is paid direct 
to trustees, that is, the husband is deemed to be the 
“settlor ’’ for the purposes of the Income Tax Acts, and the 
income is deemed to be his income and not that of the 
children. This conclusion is reached by applying the analogy 
of settlements for maintenance ancillary to divorce proceedings 
(see s. 26 of the Matrimonial Causes Act, 1950). In Yates 
v. Starkey {1951} Ch. 464 the Court of Appeal held 
that an order purporting to be made under s. 193 of the 
Judicature Act, 1925, as amended by s. 10 (4) of the Matri- 
monial Causes Act, 1937, whereby the respondent was required 
to pay to the petitioner the annual sum of {100 less tax 
in trust for each of the three children, was a settlement 
within s. 21 of the Finance Act, 1936, the respondent being 
a ‘‘settlor’’ within the meaning of s. 21 (9), in that he had 
“provided .. . funds . . . for the purposes of the settle- 
ment,” it being immaterial that he had not provided them 
voluntarily. The practical result of such a conclusion is 
that the income from such a settlement will be deemed for 
taxation purposes to be that of the settlor and not that of 
the children. 

It is, therefore, clear that in their practical effects to-day 
divorce damages retain the characteristics of the action for 
criminal conversation in belonging to the husband and in 
being independent of the remedy of divorce, although in 
certain cases the court may order benefit from them to be 
shared with the children of the marriage. 

R. M. H. 


DETERMINABLE INTERESTS AND THE POWER OF 
ADVANCEMENT 


AN article under this heading appeared in this “ Diary ’’ some 
three years ago (see (1951), 95 Sor. J. 247), the occasion of 
which was the then recently reported decision in Re Shaw’s 
Settlement {1951} Ch. 833. That case concerned the effect 
on the interest of a protected life tenant of a consent to the 
exercise of a power to advance a beneficiary entitled in 
remainder, and the conclusion which I then thought should 
be drawn from the authorities on this subject, including of 
course Re Shaw’s Settlement, was that such consent does not 
bring about a forfeiture of the life tenant’s interest if the power 
Which it is sought to exercise is an express power, but it 
does bring about a forfeiture if the power is the statutory 
power, provided that the terms of the protective trust do not 
themselves expressly exclude the giving of consent to the 
exercise of the power to advance from the acts or events 
Which are to bring about a forfeiture. Provisions making 
this exclusion are commonly inserted in well-drawn settlements 


in which protective trusts are set out at length, and the 
statutory protective trusts which appear in s. 33 of the 
Trustee Act, 1925, and which can be, and frequently are, 
incorporated in settlements by reference, contain an express 
provision to this effect (s. 33 (1) (i)). 

This statement of the result of the authorities has now to be 
modified, in view of the recent decision in Re Rees |1954| 
2 W.L.R. 59 (also reported shortly at p. 28, ante). But 
before considering the facts of that case it will, I think, be 
convenient to touch briefly on the authorities as they stood 
before this latest addition to the cases on this subject. There 
were only three of them. 

In the first, Re Hodgson {1913} 1 Ch. 34, a settlement 
contained provisions in the widest terms for the forfeiture of 
the interest of a life tenant in the event of his incumbering 
or charging it, and also an advancement clause which provided 
(as is usual) that the power was exercisable only with the 
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consent of the life tenant. Neville, J., held that the life 
tenant could consent to the exercise of the power without 
forfeiting his life interest. The reasons given for this decision 
were that all the provisions of the settlement had to be read 
together, and reading them in this way it was absurd to suppose 
that consent to the exercise of the power would bring about a 
forfeiture. The protective trusts had to be construed as if 
there had been inserted therein a proviso to the effect that 
nothing therein contained was to affect any steps taken by the 
life tenant to enable the trustees to make the advances 
which were provided for in a subsequent part of the 
settlement. 

The second case was Re Stimpson’s Trusts |1931| 2 Ch. 77. 
In that case the settlement was a personalty settlement 
contained in the will dated in 1906 of a testatrix who died in 
1929. The trusts of the settlement were thus constituted or 
created after 1925, within the meaning of s. 32 (3) of the 
Act of 1925 as that subsection has been construed, so that the 
statutory power of advancement prima facie applied to the 
settlement. The settlement also provided for a protected 
life interest in the terms usual for such provisions. It was 
desired to exercise the power in favour of the sole remainder- 
man, and a summons was taken out to determine, inter alia, 
the question whether, if the life tenant consented to the exercise 
of the power, he would incur a forfeiture of his life interest. 
On the first hearing of this summons, Luxmoore, J., decided 
this question affirmatively. But the report of this case 
simply notes the fact of the decision on this point, without 
any report of the argument, so that it is impossible to say 
whether Re Hodgson was cited to the learned judge or not, 
and if so, how the earlier case was distinguished. Although 
the headnote to Re Stimpson’s Trusts, as reported in the 
Law Reports, states that it was there held that the tenant 
for life by consenting to the exercise of the power of advance- 
ment forfeited his life interest, the bulk of the report is 
concerned with another question, to which the decision as 
to forfeiture was merely a preliminary. The case is, therefore, 
an unsatisfactory decision, and has long been so regarded 
see, for example, the note in Wolstenholme and Cherry’s 
Conveyancing Statutes, 12th ed., p. 1320, which appeared 
long before any judicial criticism of the way in_ which 
the decision seems to have been reached had appeared in 
print. 

The third case was Re Shaw's Settlement, supra, in which 
the facts were for all practical purposes indistinguishable 
from those in Re Hodgson. In that case, Harman, J., expressed 
his personal preference for the reasoning which Neville, J., had 
adopted in Re Hodgson, saying that it seemed absurd—the 
same word as that used by his predecessor —to suppose that the 
settlor intended the power to advance a minor during the 
lifetime of the tenant for life to be exercisable only at the 
expense of the life tenant’s interest ; “‘ in effect, that would 
be to make it certain that the power would never be exercised ”’ 
(1951) Ch., at p. 839). And the learned judge then went 
on to consider Re Stimpson’s Trusts, which he felt able to 
refuse to follow on the ground (a) that the decision was an 
unsatisfactory one so far as the record of it went, and (4) that 
the settlement in that case contained no advancement clause 
and was made long before the legislation of 1925 which 
incorporated the statutory power, as it were, ab extra, so 
that that power could never have been in the mind of the 
settlor. 
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So matters stood when I last summed up the result of the 
authorities. Now the position has been considerably advanced 
by Re Rees, supra. In this, the latest of all the cases on 
the subject, the settlement was contained in the will made 
in 1935 of a testator who died in that year. The will conferred 
protective life interests, set out at length, on three grand- 
children of the testator, with trusts of capital in favour of the 
children of the grandchildren to take effect on the respective 
deaths of the grandchildren. The statutory power of advance- 
ment was held to apply to the settlement, and the question 
on which this case is reported, viz., whether consent to the 
exercise of the power by any of the grandchildren would 
operate to forfeit his or her life interest, was then argued. 
The three cases to which reference has been made were all 
considered by Upjohn, J., who held that, in the circumstances, 
there would be no forfeiture. The learned judge was, 
apparently, urged to follow Re Stimpson’s Trusts and to 
distinguish the decision, given in the different circumstances of 
that case, in Re Shaw’s Settlement, but he refused to do so. In 
his judgment the effect of s. 32 of the Trustee Act, 1925, was 
that the power therein contained had to be read into the 
settlement, in the absence of any indication of a contrary 
intention (of which there was none in this case), and if the 
power was read into the will in this way there would be no 
possible difference between a will containing an express 
power of advancement and a wil! made—as the will in this 
case was made—after 1925, into which a similar power had 
been incorporated by the statute. 

Upjohn, J., made the same comment on Re Stimpson’s 
Trusts as had been made in Re Shaw’s Settlement, that the 
judgment on the point under consideration had not been 
reported and the reasons for the decision are therefore 
unknown. but he added this, that the decision in the earlier 
case was plainly distinguishable from the case before him, 
since in the earlier case the will had been made in 1906, 
although it did not come into operation until 1929. The 
draftsman of that will could not have had in mind the section 
of an Act to be enacted nearly twenty years later, whereas, 
in the case before the court, there was no reason to doubt 
that there was no express provision for advancement in the 
will because the draftsman, in 1935, was well aware of, and 
relied upon, s. 32. 

The result of the three earlier cases and of this recent 
decision may, therefére, be summarised as follows : Consent 
to the exercise of a power of advancement by a person entitled 
to a determinable life interest under a protective trust does 
not bring about a forfeiture of that interest if the power 
which it is sought to exercise is an express power, or if it is the 
statutory power incorporated by the force of the statute in 
an instrument executed after 1925. Such consent would, 
in the given circumstances, bring about a forfeiture if the 
power which it is sought to exercise is the statutory power 
incorporated by the force of the statute in an instrument 
executed before 1926. This last proposition, although it is 
based not on an actual decision on the facts, but on judicial 
comment, in a case on different facts, on another decision, 
seems inevitable in view of the reasons given, viz., that the 
draftsman of a pre-1926 instrument could not have had the 
statute in mind and there is, therefore, no clash between 
different parts of the same instrument-in holding that the 
exercise of the incorporated power would bring about the 
operation of the express trusts for forfeiture. 
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LANDLORD’S RIGHTS ON TENANT COMPANY’S 
LIQUIDATION 


In Re House Property and Investment Co., Ltd. [1953] 3 
W.L.R. 1037 ; 97 Sor. J. 862, Roxburgh, J., found himself 
called upon to decide a point on which authorities appeared 
to conflict, and on which he ultimately reached a conclusion 
after a lengthy and painstaking examination of rationes 
decidendi and of the effects of changes in company law. 

The matter came before him by way of a summons in the 
voluntary winding up of a company, the facts being shortly 
as follows: in 1933 the applicant granted a ninety-year 
lease of valuable London property to a certain company, a 
subsidiary of the company concerned as one of the respon- 
dents in the application. A progressive rent was reserved, 
the amount being £5,000 after the third year, and there were 
lessee’s covenants to repair, insure, etc., and the usual 
forfeiture clause. The grantee company transferred the 
residue to the respondent company in 1936, shortly after 
resolving, by special resolution, to go into liquidation ; and 
after this act of filial piety the applicant put forward a claim 
in that liquidation in which he asked that a sum be set aside 
and invested (in consols) to produce the rent during the 
residue. The validity of that claim was not, however, 
adjudicated upon, as the applicant came to terms with the 
grantee and its liquidator and the parent company by which 
the latter accepted or assumed liability for compliance with 
the terms of the lease ; a deed was executed, the lease to be 
read with it. But when, in 1951, the parent company 
itself assigned the lease to an individual in consideration 
of £46,000, the applicant put forward a similar claim ; and 
this despite the fact that the properties comprised in the 
lease were then sub-let and yielding over £9,000 a year. The 
purchaser had, since the assignment to him, tendered rent 
which the applicant had refused; and the purchaser was, 
in fact, a respondent to the summons. 

It was not disputed that the applicant had a right to prove 
in the liquidation: Hardy v. Fothergill (1888), 13 App. Cas. 
351, had effectively settled that question; in James Smith 
and Sons (Norwood), Ltd. v. Goodman [1936] Ch, 216 (C.A.) 
Hanworth, M.R., agreed that a “‘ contingent liability ’’ (not 
an accurate expression, Roxburgh, J., observed, confessing 
that he did not know of any short formula which did 
adequately described the liability) to pay rent was capable 
of being fairly valued. But in the same case both the learned 
Master of the Rolls and Maugham, L.J., had expressed some 
doubt whether the liquidator concerned in another case, 
Gooch v. London Banking Association (1885), 32 Ch. D. 41, 
ought not to have set sufficient assets aside to provide for 
future rent before proceeding to distribution. Roxburgh, J.’s 
conclusion, after a careful examination of these authorities 
and a reference to the fact that since the earlier ones had 
been decided liquidators had been given a right to disclaim 
onerous leases (by the Companies Act, 1929), was that it 
seemed unlikely that there ever would be an occasion for 
setting aside (“I cannot think of one, but one cannot think 
of everything ’’). 

In view of the imagined possibility, the learned judge 
proceeded to consider whether that would be a proper course 
in the case before him. On this point, Lord Elphinstone v. 
Monkland Iron & Coal Co. (1886), 11 App. Cas. 332, was 
“the sheet anchor of counsel for the applicant.’ Up to a 
point, the facts resembled those of the case before the court. 
A company went into liquidation ; it assigned some leases, 


six in all. And it was held that the landlord was entitled 
to have sums set aside by the liquidator for the purpose of 
fulfilling future obligations under the leases. But though 
the point escaped the notice of so eminent a judge as 
Lindley, L.J., when giving judgment in Re Midland Coal, 
Coke & Iron Co., Craig’s Claim {1895} 1 Ch. 267 (C.A.), 
Roxburgh, J., regarding that part of the judgment as odrfer, 
was soon able to detect signs of dragging in the sheet-anchor, 
or at all events to show that it would not hold ground in 
English waters. For Lord Elphinstone v. Monkland Tron 
and Coal Co. was a Scots case and the law of Scotland 
affecting leases and assignments of the terms thereof differs 
from that of England. 

The most important difference is that under Scots law a 
valid assignment not only makes the assignee tenant but also 
discharges the assignor. And it was clear that the whole 
trouble had centred upon the question whether the lessor 
was or was not bound to recognise the company to which 
the “rights and interests as tenants or otherwise’ in the 
assets of the liquidated concern had been assigned as his 
tenant under the leases. The landlord’s claim “that the 
respondent company are still liable to fulfil the whole 
obligations and liabilities attaching to them under the 
contracts assigned to the new company ”’ was, according to 
Roxburgh, J., essentially a claim that there had been no 
valid assignment which was binding on him. And what had 
happened was that he had succeeded as regards all contracts 
at first instance, but that on appeal the Second Division had 
decided that four of the contracts were in terms assignable 
and had been assigned. Dealing with the fifth (an agri- 
cultural lease) and sixth, the Second Division had declined 
to act because there was no present debt or liability and the 
landlord could prove in the liquidation. This course was 
disapproved by the House of Lords, which laid down the 
principle that a creditor, asserting future or even contingent 
claims against a company in liquidation, might legitimately 
seek an injunction against the liquidator to restrain him from 
dividing surplus assets among shareholders without making 
any provision to meet the creditor's claims ‘‘ when they shall 
arise.”’ 

Roxburgh, J., considered not only that the decision had 
to be read in the light of the Scots law, by which there could 
be no question of both assignor and assignee being liable, but 
also that it amounted to no more than this: that there 
might be circumstances in which it would be right to order 
the setting aside of assets to meet future claims. In applying 
the conclusions to the facts before him, the learned judge 
also examined what might be regarded as the policy of 
company law in the matter of liquidation ; and, citing the 
Companies Act, 1948, ss. 278 and 302, expressed his view of 
the position thus: “ Of course, a liquidator is not to distribute 
the property among the members before he has dealt with 
the liabilities. That is plain enough. But I am certain that, 
though it does not say so in express terms, the policy of the 
Act ... carries the implication that he has to deal with the 
liabilities finally within a reasonable time . Parliament 
cannot have contemplated liquidations lasting for 999 years. 
Where is the line to be drawn? Of course, what is reasonable 
must vary according to the circumstances of the company... .”’ 

The facts that stood out in Re House Property and 
Investment Co. were that the rack-rent of the property was 
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nearly twice the rent reserved by the lease, and that the 
assignees had paid {£46,000 for that lease. The applicant 
was saying: “If you cannot comply with the letter of your 
bond, you must give me a better bond.’’ Having regard to 
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which considerations, and to the fact that the remedy had 
never been granted in the case of an assignment for value, 
Roxburgh, J., declined to order the setting aside of a fund, 
and left the applicant to prove in the liquidation. 

R. B. 


HERE AND THERE 


FINAL APPEAL 


Tue Clapham Common murder case is, of course, the first 
criminal appeal to be heard in the House of Lords Chamber 
proper since before the war. The already half-forgotten case 
of William Joyce, the traitor of the Nazi radio, was disposed 
of in the temporary Chamber, now restored to its normal 
function as the Queen’s Robing Room. The fairly recent 
case of the Bradford policeman charged with theft was argued 
in the room of the Appellate Committee but, for the appeal 
of young Michael Davies, the full splendours of setting and 
ritual of the restored Chamber were revived. In a criminal 
appeal an atmosphere of fantastic and rather remote improba- 
bility permeates the whole proceedings there. Of course, 
in no English trial is the urgent essential quality of the 
struggle for a human life brought to such a pitch of dramatic 
intensity as in a foreign assize court. But even in the quiet 
disciplined atmosphere of our courts of first instance the man 
in the dock is the central figure, and it is about him that the 
edifice of proof is built up, like an enclosing wall, stone by 
stone. Even in the Court of Criminal Appeal, where the 
emphasis has shifted to legal abstractions, the familiar form 
of a court of justice maintains continuity with the earlier 
proceedings, so that there is at least the suggestion of an 
epilogue. But up in the House of Lords the appellant finds 
himself suddenly on the outer circumference of a wheel so 
much bigger than himself that, save as a spectacle to curious 
spectators, he hardly seems to belong there at all. This is not 
a criticism, for he has indeed strayed into proximity with 
something far bigger than himself, and in these days, when 
the scientific technicians are so busy dwarfing and devaluing 
human personality and individual life, it is reassuring and 
remarkable to see that bigger thing attuned to the problems 
set by the fate of an individual, till now obscure. All the 
same, so impersonal are the proceedings before this final 
tribunal that the appellant, a stranger both to the law and 
the Legislature, must feel as if life or death for him were being 
decided by some arbitrary chess game to which his actual 
guilt or his innocence were wholly irrelevant. 


SPLENDID SETTING 
THE setting of the great Chamber enhances the sense of 
personal remoteness; the scarlet of the rows and rows of 
leather-covered benches ; the dark panelling ; the intricate 
carving, gilt and emblazoned, of the great canopy to the 
throne, looking, in the discreet glow of indirect lighting, more 
like embroidery than carving ; the shining brass of the rail 
of the gallery all along the side-walls beneath the rows of 
great windows; the vast historical murals at the far end; 
high up the tall statues of armoured warriors and mitred 
bishops ; the painted panels of the high roof. All these in 
turn catch the eye and the attention. But what are relevant 


DOUBLE TAXATION RELIEF 


CEYLON Foop SuBSIDIES TEMPORARY TAX 


In the paragraph under this heading which appeared at 
97 Sot. J. 881, an Inland Revenue press notice was quoted, 
stating that the Ceylon Food Subsidies Temporary Taxes Act, 


to this day’s business are the gilded mace and the embroidered 
purse of the Great Seal resting on the scarlet Woolsack near 
the distant throne; the Lord Chancellor’s table, laden with 
law books, a dozen feet from the bar of the House and the 
smaller writing desks for the four Lords of Appeal who sit 
with him; the bar itself, an oak partition of great solidity 
surmounted by heraldic beasts; lastly, away to the left 
of the bar as one looks up the Chamber, is a sort of pew 
against the wall and there sits the appellant with three 
uniformed warders. He is on a level with the highest of 
the back benches and looks down on the arena of the struggle 
for his life and on the arbiters of his fate, the Lord Chancellor 
and the leading counsel in their long wigs and black gowns, 
the Law Lords in plain clothes, the junior counsel behind 
their seniors. In the place corresponding to his on the right 
of the Chamber sits the principal officer of the House, the 
Gentleman Usher of the Black Rod, or his deputy the Yeoman 
Usher. The rows of scarlet benches beyond the Law Lords 
are empty, save perhaps for the Bishop who has said prayers 
in the House that day, conspicuous in his black robes and 
wide white lawn sleeves, or a non-legal peer come to listen 
to a few passages in the argument. 


CONTRASTS 
THERE is splendour without ostentation, formality without 
any great ceremony, earnestness for justice according to law 
without fuss or dramatics. Yet to the pale, dark young 
man in the grey suit this world into which he had strayed 
was as incomprehensibly remote from Clapham Common 
as if it had been the Court of the Great Khan, for even the 
language, lawyers’ language now, not the familiar language 
of the witness-box, can only intermittently have conveyed 
any precise idea to his mind. Even when the Lord Chancellor 
announced that the Lords entertained no doubt that the appeal 
should be dismissed and put the prescribed questions to the 
House, the formal sentences left the appellant in the dark 
as to his fate, and it was only the grave, set expressions of 
the faces around him that interpreted their significance. 
3ut if the proceedings were of necessity impersonal, the 
external background was not, and the appellant paid a 
tribute to the kindness of Black Rod, his host, as it were, 
while he was within the Palace of Westminster. Since 
accepting the Great Seal, Lord Simonds has been able to 
take but little part in the judicial work of the House. It is 
strange, therefore, that it should have been in a criminal 
appeal that he was free to make one of his rare appearances, 
for his experience at the Bar and on the Bench was in 
Chancery. But he has a powerful and practical mind and, 
even presiding over four former King’s Bench judges, he was 
not overshadowed. 
RICHARD ROE 


1952, ‘“‘ imposes, with effect from the year commencing 1st April, 
1952, a temporary surcharge at 10 per cent. on the amount of 
Ceylon income tax payable.’’ We are informed by the Inland 
Revenue authorities that the notice was misleading as regards 
the words in italics, which should have read ‘‘ imposed, for the 
year commencing Ist April, 1952.” 
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MacGillivray 


INSURANCE LAW 


Fourth Edition 


By E. J. MACGILLIVRAY, Q.C. 
and DENIS BROWNE 


The announcement of a new MacGillivray is bound to arouse 
wide interest in the legal profession, for the third edition is now 
out of date. Starting with the Companies Act of 1948 there 
has been a whole body of new legislation affecting insurance, 
including new regulations and new statutory instruments. 
Among the topics which have required considerable re-writing 





... is the safest 


are Industrial Assurance, Employers’ Liability Insurance and 
Aviation Insurance. 


The new MacGillivray incorporates the full text of all the new 
laws, takes account of all new cases, and welds the many strands 
into one coherent whole. It answers, so far as any book can, 
all questions on insurance law arising out of the business 
activities of any Insurance Company. 


For many years MacGillivray and “the book on Insurance 
Law” have been synonymous terms : the new MacGillivray 
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Where there’s a Will... 


there’s so often a way to aid truly 
deserving charities ... and what more 
so than the century and a half old 
BRITISH SAILORS’ SOCIETY ? We 
are dependent upon all of goodwill to 
carry on—we have no other source of 
income. We provide— 

Chaplains and Port Missionaries 

Residential Clubs and Canteens 

Ocean Libraries Service 

World-wide Welfare Service 

Sea Training School for Boys 

Welfare Home for Seamen’s Children 
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value of our work, and at Home and 
throughout the world we do it. 
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REVIEWS 


Criminal Law. The General Part. By GLANVILLE L. WILLIAMs, 
LL.D. (Cantab.), of the Middle Temple, Barrister-at-Law. 
1953. London: Stevens & Sons, Ltd. £3 3s. net. 

The sub-title of this valuable work is ‘‘ The General Part,’’ 
which we see from the Preface is a continental expression covering 
the general principles governing the whole extent of the criminal 
law, as opposed to particular considerations applicable only to 
specific offences. The author, if we may continue to adapt his 
prefatory explanation, has been concerned to search out root 
principles, throwing them into relief by bringing together the 
authorities on such concepts as knowledge, intent to defraud, 
and claim of right. The volume is complete in itself, but Professor 
Williams hopes (with, may we say, an enthusiastic re-echo 
from ourselves) to follow it later with a companion work on 
specific crimes. In the meantime it can only be to the advantage 
of the practitioner to study and consider the fundamental matters 
of which this book treats. There are so many offences to be 
described and commented upon in the crime textbooks that 
none of them till now has given adequate space to the isolation 
of such common denominators as there are. 

The author’s scheme is to study in turn first the nature of a 
criminal act, intention, negligence, and ignorance of fact as 
affecting mens rea ; then the incidence of responsibility ; next 
the state of mind of the accused, as regards mental abnormality, 
drunkenness and ignorance of law; after which a chapter on 
fundamental requirements of form and promulgation leads to 
discussions of incitement, attempt and conspiracy. There 
follow chapters on such excuses as necessity, duress and consent, 
and on status, children and corporations. The work concludes 
with thirty pages in which the burden of proof is examined in 
searchingly analytical fashion. This is only the _ briefest 
description of the course of the text; everywhere the greatest 
thoroughness is displayed in unearthing the whole root-system 
of the criminal law. 

The reader who is familiar with Professor Williams’ previous 
contributions to legal literature will not need telling that even 
the most celebrated dictum in the criminal reports (and these 
abound in merely illustrative dicta) has to justify itself on its 
strict logical merits in this author’s writings. Cold logic, 
tempered only by binding authority, pervades the atmosphere 
in which he examines, for instance, the unsolved problems of 
attempts to commit crimes by the use of inadequate means or 
under mistaken impressions as to the object of attack. Yet if 
the means is water in a bottle wrongly labelled “‘ poison,’’ or 
the object a tree stump in the dark, the common sense of the 
matter barely admits of such dialectics. Many rules of law 
may be “ caught out ’’ by the logician. And, if it be not heresy 
to say it, the influence of pure ratiocination on the verdicts of 
juries is a doubtful quantity. Of more practical interest is the 
commentary upon Lord Goddard’s recent disapproval of the 
“reasonable doubt ’’ formula used in explaining the standards 
of proof to a jury. As the author says, one simple solution 
would be for the judges to agree upon a set form of explana- 
tion. On another topic of current importance, that of the 
public mischief cases, it is satisfactory to be able to record 
that Professor Williams’ views are not inconsistent with the 


judgment of the Court of Criminal Appeal in R. v. Newland, 
delivered after the book was written. 
MacGillivray on Insurance Law. Fourth Edition. By E. J. 


MacGILLivrkay, LL.B., Q.C., Member of the Faculty of 
Advocates in Scotland; and DENIis BrROowNE, M.A., of 
Lincoln’s Inn, Barrister-at-Law, Professor of Law in the 
University of Sheffield. 1953. London: Sweet & Maxwell, 
Ltd. £9 9s. net. 

This well-known work, the standard book of reference in 
constant use by the insurance industry and the legal profession, 
has now been brought up to date. Although the third edition 
was published but a few years ago, considerable legislation 
affecting insurance has since come into force, notably the 
Companies Act, 1948. The chapters dealing with assurance 
company legislation now contain much that is new. Full details 
of the requirement for assurance companies to maintain a 
prescribed margin of solvency are included, together with the 
requirements of the Assurance Companies Rules, 1950, made 
pursuant to the Assurance Companies Act, 1946. 

The chapter on industrial assurance is brought up to date. 
Important changes were introduced by the Industrial Assurance 
and Friendly Societies Act, 1948, and these are dealt with fully. 


In para. 337, in which it is explained that payment under a 
policy on the death of a parent or grandparent must not be made 
except upon production of a death certificate which has to be 
endorsed by the office making payment, it might be better to 
mention that the death certificate is on a special form. The 
point is that only one special death certificate is obtainable by 
one person in respect of the life assured; in this way the 
endorsement of the certificate on payment under a policy is an 
effective safeguard against over-assurance. 

The expansion of life assurance has made the chapter dealing 
exhaustively with claims and title to life assurance policies of 
great practical value, and few questions arise in life assurance 
claims that cannot be answered by a reference to this chapter. 

Marine insurance apart, this work deals with all branches of 
insurance. It follows, therefore, that the section dealing with 
employer’s liability insurance explains the great change brought 
about by the inclusion of industrial injuries within the scope of 
National Insurance so that an employer insures now only in 
respect of his common law liability to employees; but this 
liability has been greatly increased by the abolition of the defence 
of common employment. 


Carter’s Income Tax, Sur-tax and Profits Tax. Fifth Edition. 
By G. W. Murpuy, B.A. (Com.), F.C.A., and F. A. BaILey, 
A.C.A. 1953. London: Gee & Co. (Publishers), Ltd. 
15s. net. 

This is one of the many books on its subject which is written 
principally for the benefit of those studying for the examinations 
of the accountancy and secretarial bodies. One of its useful 
features is that, after the various cases of the five schedules 
have been expounded, separate chapters are devoted to general 
reviews of the taxation position of limited companies, executors 
and trustees, individuals and partners respectively. 

The book is written in a vigorous style and makes much use 
of varied type faces in a manner somewhat reminiscent of some 
of the daily newspapers. This is a feature with which your 
reviewer is unfamiliar and he is content to suppose that, in the 
senior editor’s large experience, it is found to be of assistance 
to some students. 


The Legal Aspect of Money. Second Edition. By F. A. Mann, 
LL.D. (Lond.), Dr. Jur. (Berlin), Solicitor of the Supreme 
Court. Oxford. 1953. Oxford: Geoffrey Cumberlege ; 
Oxford University Press. Price in United Kingdom only, 
{2 10s. net. 

Dr. Mann has enlarged his book to match the great increase 
in the importance and intricacy of monetary problems since the 
first edition appeared in 1938. He has no difficulty in demonstra- 
ting that this is not purely an economist’s subject; that “a 
great deal of a lawyer’s daily work centres about the term 
‘money ’ itself and the many transactions or institutions based 
on that term’; and that it is possible to write a comprehensive 
text-book on the subject without getting weighed down by 
economic theory. Naturally, some effort must be made by the 
reader to assimilate what we suppose is the indispensable jargon 
of the subject—‘‘ money of account,”’ ‘‘ nominalism,’’ ‘‘ revalori- 
zation’’ are some of the more ungainly expressions—but the 
reward is there. Many of the author’s firmly held conclusions, 
if reached a little laboriously, have an undoubted practical 
bearing on problems so diverse as those arising in connection 
with the sale of goods, loans, the measure of damages, negotiable 
instruments, testate and intestate succession, and garnishee 
proceedings. 

There are four parts to the book, the first, which is entitled 
“The Legal Problems of Money in General’’ being chiefly 
concerned with the British monetary system and with English 
law. Then foreign money obligations are treated, private 
international law holding a good deal of the stage. Parts III 
and IV are somewhat shorter. Exchange Control and Public 
International Law are respectively their topics. The appendices 
reproduce three unreported cases of interest. A helpful feature 
is the provision of tables of cases for the Scottish and Dominion 
cases, and those decided in United States courts, separate from 
the table of English cases. For Dr. Mann has employed com- 
parative methods in his study, though we intend to be 
commendatory when we add that his use of examples from 
other systems of law is always either illustrative or didactic. 
Here is comparative law put to practical use on its home ground. 
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NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 
RAILWAY STATION: INVITEE: STEPS TAKEN TO 
RENDER PREMISES REASONABLY SAFE 
Blackman v. Railway Executive 
Lord Goddard, C.J., Birkett and Hodson, L.J J. 

Appeal from Hilbery, J. ({1953]) 1 W.L.R. 2; 

The plaintiff, when walking across a part of Paddington 
railway station premises known as the “ lawn ’’—from which 
passengers were not expressly excluded—on her way to the tube 
station, slipped on a patch of oil which had dripped from vehicles 
normally standing in the area, and sustained injuries. The fore- 
man on duty had seen the oil when a vehicle had been moved 
and had immediately ordered sawdust, which was kept available 
for the purpose, to be put down and had called to passengers 
not to go that way, but the plaintiff, who did not hear the fore- 
man, and who was not seen by him, slipped on the oil patch 
before the sawdust could be put down. She brought an action 
against the defendants claiming damages for personal injuries, 
alleging negligence on the part of the Railway Executive in that 
they, their servants or agents, caused or permitted the platform 
to become dangerous to pedestrians in breach of the duty owed 
by them. Hilbery, J., held that the plaintiff was an invitee and 
that it was the duty of the Railway Executive to take reasonable 
steps to keep their premises as free from danger as they could 
reasonably be kept. He was of opinion that the plaintiff had 
not shown that her accident was due to a failure by the defendants’ 
employees in the circumstances of the case to exercise reasonable 
care and he therefore gave judgment for the defendants. The 
plaintiff appealed. 

LokD GODDARD, C.J., said that Hilbery, J., admittedly applied 
the correct principle of law in deciding the-question before him 
and accurately described the duty which the Railway Executive 
owed towards the plaintiff, namely, that it was their duty to 
keep their platforms reasonably safe so as to prevent a passenger 
from meeting with an unexpected accident. He (Hilbery, J.) 
also came tu the conclusion that the defendants did take steps 
to avoid danger to passengers. It was impossible for that court 
to interfere with his finding unless they were of opinion that 
Hilbery, J., had applied either too high or too low a test of the 
defendants’ duty. Once the standard of duty had been laid 
down correctly, the question whether the Railway Executive 
took adequate and reasonable steps was purely one of fact. 
Hilbery, J., found, and he (Lord Goddard, C.J.) thought rightly 
found, that in the present case the Railway Executive did that 
which was reasonable in the circumstances and they could not 
therefore disturb the judgment which he gave in favour of the 
defendants. The appeal must be dismissed. 


7th May, 1953 
97 Soc. J. 10). 


Birkett and Hopson, L.JJ., concurred. Appeal dismissed. 
Edward Wooll, O.C., and F. L. Clark (Alfred 
Neil Lawson (M. H. B. Gilmour). 

[1 W.L.R, 220 


APPEARANCES : 
Bieber & Bieber) ; 
{Reported by Puitie B. DurNnroxp, Esq., Barrister-at-Law] 
AGRICULTURAL HOLDING: ‘“ REQUIRED” FOR USE 
OTHER THAN AGRICULTURE 
Jones v. Gates 
Evershed, M.R., Jenkins and Morris, L.J J. 

Appeal from Bournemouth County Court. 

On 25th June, 1951, the plaintiff, John Clement Jones, served 
on the defendant, John Gates, who was the tenant of a field of 
6-162 acres at Northbourne, in the County Borough of Bourne- 
mouth, a notice to quit stating that : ‘‘ The land is required for a 
use other than agriculture for which permission has been granted 
under the enactments relating to town and country planning.” 
On 28th June, 1951, the tenant or his agent served a counter-notice 
to the effect that s. 24 (1) of the Agricultural Holdings Act, 1948, 
should apply, and that the notice to quit should not have effect 
unless the Minister of Agriculture and Fisheries consented to its 
Operation, At the hearing before the county court judge, the 
landlord gave evidence that the field had at one time been used 
for a sports ground but had been let during the war to the present 
tenant and that he now intended to sell it as a sports ground. 
He said that he had had inquiries from a business firm and a 


10th December, 1953 


Where possible the appropriate page reference is given at the end of the note 


football club and that he would have no difficulty in selling the 
land for that purpose. The county court judge found, however, 
that the landlord had had no offers and was not then in negotiation 
with anyone; and he therefore decided that the landlord had 
not shown that the field was “ required ’’ for a use other than 
agriculture, and gave judgment for the tenant. The landlord 
appealed. At the hearing of the appeal it was conceded that 
the field in question was an “ agricultural holding ’’ within the 
scope of the Agricultural Holdings Act, 1948. 

EVERSHED, M.R., said that the onus was on the landlord to 
prove that the land was “ required’”’ within the meaning of 
s. 24 (2) of the Act of 1948 for a use other than agriculture, and 
he had not proved that it was so “ required.’’ He referred to 
para, + of the Agriculture (Control of Notices to Quit) Regulations, 
1948, and said that the issue here, whether s. 24 (2) of the Act 
of 1948 had been successfully invoked, was not a question 
“arising out of the reasons stated in the notice to quit.’ He 
referred to Budge v. Hicks [1951] 2 K.B. 335; [1951] 2 All E.R. 245 ; 
sub nom. Hicks v. Budge [1951] 2 T.L.R. 349, but did 
not decide the question there left open, that is, whether the 
regulation had excluded the jurisdiction of the court in cases 
to which it applied. The tenant was not in the present case 
precluded from challenging the notice in the courts. 

JENKINS and Morris, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: R. Rt. D. Phillips (Sharpe, Pritchard & Co., 
for Rendall, Litchfield & Co., Bournemouth) ; R. Hughes (Peacock 
and Goddard, for Luff, Raymond & Williams, Wimborne Minster 

(Reported by Miss E. DANGERFIELD, Barrister-at-Law] [1 W.L.R. 222 
PRACTICE NOTE: CITATION OF REPORTS BY PERSONS 
OTHER THAN BARRISTERS 


Somervell, Denning and Romer, L.JJ. 15th December, 1953 


During argument counsel sought to refer to a report in the 
Estates Gazette. 

SOMERVELL, L.J., said that he was unwilling that such reports 
should be cited, as they were not by barristers. 

DENNING, L.J., agreeing, said that there were quite enough 
cases that could be cited. 

Romer, L.J., agreed. 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


[1 W.L.R. 190 
CHANCERY DIVISION 
TAXATION: LEGAL AID: SETTLEMENT OF 
ITEMS ALLOWED ON APPEAL FROM 
TAXING MASTER * 
Warman v. Barclays Bank, Ltd., and Another 
30th October, 1953 


COSTS: 
ACTION : 


Harman, J. 

Summons. 

The plaintiff claimed against the executors of Maud Mary 
Brown, now deceased, and against the sole beneficiary under the 
latter’s will, for specific performance of an agreement made in 
1932 between the plaintiff and the deceased to make testamentary 
dispositions in each other's favour. Alternatively she claimed 
damages for breach of that agreement. Before delivery of 
defence the plaintiff accepted the second defendant’s ofier of a 
money payment. The plaintiff was a legally aided person and 
her costs were, by Sched. III to the Legal Aid and Advice Act, 
1949, taxed on the ordinary basis of a solicitor and client taxation. 
The taxing master disallowed a number of items, including, 
intey alia, (1) a fee for the consultation with leading and junior 
counsel in London, and a fee for the country solicitor’s attendance 
at the consultation and his travelling expenses incurred in 
connection with the consultation; (2) a fee for a conference 
with junior counsel attended by the plaintiff after the offer of 
settlement was made and before it was accepted. 

HakMan, J., said that the taxing master had only allowed 
ten guineas for leading counsel’s opinion and he had refused to 
allow the consultation and the country solicitor’s attendance 
and travelling expenses. This type of case, where the statement 
of claim depended on a number of small facts, seemed to him 
to justify the exceptional course of the country solicitor himself 
coming up to London; and it justified the consultation with 
the leader before the latter wrote his opinion, because he would 
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want to see junior counsel who had drawn the statement of claim 
and who had already advised. In fact leading counsel advised 
certain amendments to the statement of claim, which no leader 
would advise without having his junior there, as a mere matter 
of ordinary courtesy. It would be right to allow a proper fee for 
the leader and junior for that consultation, whatever the proper 
fee might be, and to allow a proper fee for the country solicitor’s 
attendance and for his disbursements on travelling. He would 
not alter the fee of ten guineas for the leader’s opinion. With 
regard to the second item, the offer by the second defendant 
to settle the case for a money payment was not a very handsome 
one for the plaintiff ; and it was desirable to satisfy her, if it were 
possible, that it was in her true interest at that stage to settle 
the litigation ; and that she should see counsel for that purpose 
was, in his view, altogether proper. He proposed to allow counsel’s 
fee for a conference of £2 7s. and whatever sum the solicitor might 
properly charge for attending that conference. 

Judgment accordingly. 

APPEARANCES: I?. J.S. Harvey (Wrentmore & Son, for H. Morgan 
Lloyd & Evans, Carditf). 


{Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [1 W.L.R. 191 


BUILDING CONTRACT: INSOLVENCY OF MAIN 
CONTRACTORS: CONTRACTUAL PROVISIONS 
TO SECURE PAYMENT OF SUB-CONTRACTORS 
In re Tout & Finch, Ltd. 
Wynn Parry, J. 15th December, 1953 

Adjourned summons. 

A local authority entered into a contract, in the standard 
K.I.B.A. form, with a company as main contractors for the 
erection of fifty-seven flats. The contract provided, inter alia: 
(a) that the architect should nominate specialist sub-contractors ; 
(6) that on the issue by the architect of certificates in respect 
of work done, the company should pay to them within fourteen 
days the amount certified less 10 per cent. retention money 
and a discount ; (c) by cl. 21 (c), that before the issue of a certifi- 
cate the architect might require proof that the sub-contractors’ 
accounts included in previous certificates had been duly dis- 
charged “ in default whereof the employer may pay such accounts 

and deduct the amount so paid ”’ from any sums otherwise 
payable to the company, with a proviso that nothing in the 
contract was to “render the employer .. . liable to pay any 
nominated sub-contractor ’’; (d) that the architect was to issue 
interim certificates under which the company was to receive 
payments, less 10 per cent. retention money, which became 
payable as to one-half on the “‘ practical completion of the work ”’ 
and as to the other half on a final certificate of the architect 
at the expiration of the ‘‘ defects liability period.’’ The 
applicants were nominated sub-contractors for the construction 
of reinforced concrete floorings; their sub-contract with the 
company was in the standard “ F.A.S.S.”’ form approved by 
the trade organisations, and provided (a) that within fourteen 
days of the receipt of a certificate the contractor was to pay to 
the sub-contractor the sum certified less retention money and 
cash discount, and (6) by cl. 11 (kh), as to retention money, that 
“the contractor’s interest in such money is fiduciary as trustee 
for the sub-contractor and if the contractor . . . purports to 
. Charge such _ interest (otherwise than by floating 
charge .) the contractor shall thereupon immediately set 
aside and become a trustee for the sub-contractor of a sum 
equivalent to the retention money and shall pay the same to the 
sub-contractor on demand . . .’’. On 19th September, 1952, the 
architect issued an interim certificate which included a sum due 
to the applicants. On 19th December, 1952, the company, 
which had become insolvent, went into voluntary liquidation. 
The contract was, nevertheless, completed, the date of the 
““ practical completion of the works ”’ being 25th October, 1952, 
and that of the end of the “ defects liability period ’’ being 
25th April, 1953. The architect, however, withheld the issue 
of his final certificate until the decision of the court on the points 
raised by the summons. A dispute having arisen between the 
applicants and other nominated sub-contractors, and the general 
body of the company’s creditors, as to the disposal of sums due 
and retention money, a summons was taken out for the decision 
of the questions (a) whether, by virtue of cl. 21 (c) of the main 
contract, the local authority were entitled to make a direct 
payment of sums unpaid to the applicants in lieu of to the 
liquidator, and (b) whether, by virtue of cl. 11 (h) of the sub- 
contract, the company were trustees of any retention money 
(as therein defined) received, so that such money should be paid 
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over at once to the applicants by the liquidator. The local 
authority were anxious, if possible, to exercise the power of 
making a direct payment. 

WYNN Parry, J., said that the first claim was that the council 
were entitled to pay to the applicants the balance remaining 
unpaid of amounts previously certified in favour of the applicants ; 
that depended on the construction of cl. 21. The general 
creditors had contended that the certificate referred to could 
only be an interim and not a final certificate, but that contention 
failed ; the certificate could be either interim or final. That 
being so, the case was covered by In ve Wilkinson; ex parte 
Fowler {1905) 2 K.B. 713, where Bigham, J., held that a similar 
clause was not annulled by the bankruptcy of the main contractor, 
so that the building owners’ engineer was entitled to authorise 
a direct payment to the suppliers of machinery. It was pointed 
out in the judgment that it was very much to the interest of 
local authorities to secure the proper execution of contracts 
by such a provision for the proper payment of sub-contractors. 
Accordingly, the applicants were entitled to the first declaration 
prayed. As to the second claim, sub-cl. (4), on the face of it, 
created a trust operating by way of equitable assignment. It 
was first said that, looking at the document as a whole, there 
was no trust, but only a running account, but that contention 
failed. Secondly, it was said that the company had no such 
interest in the money as could be the subject of a trust, and 
reliance was placed on Wilmot v. Alton [1897) 1 Q.B. 17; but 
that case merely illustrated the established principle that it is 
impossible to assign the profits of a business earned after 
bankruptcy. Here, the retention moneys were already earned, 
though not yet payable. That situation was conclusively 
covered by Drew v. Josolyne (1887), 18 Q.B.D. 590, where 
contractors had assigned some retention money to secure a 
debt and the mortgagee was held entitled as against the trustee 
who had personally advanced money to complete the contract 
after the liquidation. That case showed that the company 
had an interest in the retention money which could be the 
subject of an equitable assignment, which had been effectively 
made by cl. 11 (4). The applicants were entitled also to the 
second declaration claimed. Judgment for the applicants. 

APPEARANCES: I. Jennings, O.C., and S. Daniel (Braby and 
Waller) ; J. Montgomerie ; Lionel Edwards, Q.C., and D. Lloyd 
(Preston & Naylor); R. D. Stewart-Brown (Town Clerk, Ilford). 

[Keported by F, R. Dymonp, Esq., Barrister-at-Law) {1 W.L.R. 178 


PRACTICE NOTE: FIGURES IN AFFIDAVITS 
Harman, J. 18th December, 1953 

A summons came originally before Wynn Parry, J., who refused 
to hear it on the ground that figures in the plaintiff’s affidavit 
were set out in words and not in figures, as required by the direction 
at p. 683 of the Annual Practice, 1953. He adjourned it for 
the affidavit to be re-sworn and re-filed in proper form. The 
summons then came before Harman, J. 

Harman, J., said that the direction in question was well known, 
and P. O. Lawrence, J., used to make solicitors pay personally the 
costs of affidavits not complying. It seemed to have been the 
intention of Wynn Parry, J., that the solicitors should pay the 
costs thrown away, and it was satisfactory to note that they were 
prepared todoso. Itshould be known that, hereafter, the masters, 
on the preliminary hearings of adjourned summonses, would 
have authority to visit any substantial infraction of this direction 
by ordering the affidavit to be taken off the file and re-sworn 
at the expense of the solicitor who filed it. In the present case 
the costs would be the costs of and occasioned by the adjournment 
and of re-filing the affidavit : but it was to be hoped that in future 
the masters would deal with the matter at an earlier stage, in 
which case it would not cause any delay. 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 190 


QUEEN’S BENCH DIVISION 
WINCHESTER ASSIZES 
CRIMINAL LAW: HUSBAND AND WIFE: RAPE: 
OCCASIONING ACTUAL BODILY HARM 
R. v. Miller 
Lynskey, J. 10th December, 1953 


Trial on indictment. 


The accused was committed for trial charged with rape. The 
indictment found against him included an alternative count 
charging assault occasioning actual bodily harm. Before 


STAUB IRE. 





hac 
obi. 
in 
occ 
tos 
cou 
{19. 
his 
usu 
Byr 
not 
her 
hus! 
pres 
sepa 
for « 
was 
and 
the 
indic 
his 1 
he \ 
watr 
ina 
by v 
bodil 
guilt 
AF 
Sout! 
Sout! 


BUIL 


Act 

Em 
delegz 
erecto 
Build: 
the ta 
Althor 
to ask 
the pl. 
a ligh 
unsuit: 
lightne 
weight 
action 
which 
under 

Pitc 
of the 
Strengt 
Was in| 
not co 
to the 



















January 23, 1954 


arraignment defending counsel moved to quash the indictment 
on the ground that the depositions disclosed that the woman 
concerned was the prisoner’s wife and that in law a man could 
not commit rape against his wife; and, as regards the second 
count, on the grounds that it was no assault for a man to have 
intercourse with his wife, even if she were unwilling and resisted, 
and that the depositions disclosed no actual bodily harm. 
Lynskey, J., held the application to be premature. The accused 
then pleaded not guilty, and at the close of the case counsel 
for the defence submitted that there was no case to answer. 
According to the evidence, the intercourse took place at a time 
when a petition for divorce presented by the wife was part heard, 
having been adjourned for the husband to attend. There 
was also evidence that after the incident the wife was in a 
hysterical and nervous condition. 


LYNSKEY, J., said that it had been argued that a married 
woman, by the contract of matrimony, gave her consent to 
intercourse with her husband and that consent could not subse- 
quently be revoked; that was stated in Hale’s Pleas of the 
Crown. In those days marriage could be terminated only by 
death or by an Act of Parliament, but the doctrine so stated 
had never been in terms overruled. The matter was canvassed 
obiter by thirteen judges in the Court of Crown Cases Reserved 
in R. v. Clarence (1888), 22 Q.B.D. 23, a case concerned with 
occasioning bodily harm. The view of the majority appeared 
to support the statement in Hale, but some thought that consent 
could, in some circumstances, be revoked. In FR. v. Clarke 
[1949] 2 All E.R. 448 a husband was charged with the rape of 
his wife when a separation order was in force containing the 
usual clause that the wife was no longer obliged to cohabit. 
Byrne, J., said that, as a general proposition, a husband could 
not be guilty of a rape on his wife, but by the justices’ order 
her consent to marital intercourse had been revoked, so that the 
husband was not entitled to have intercourse with her. In the 
present case there was no separation order or agreement to 
separate. It could not be said that the presentation of a petition 
for divorce had any effect in law on the existing marriage ; there 
was no evidence that the wife’s implied consent had been revoked, 
and no evidence to go to the jury on the charge of rape. As to 
the second count, F. v. Jackson [1891] 1 Q.B. 671 seemed to 
indicate that a husband was not entitled to use force in enforcing 
his right to marital intercourse and, though not guilty of rape, 
he was liable for whatever consequences the particular facts 
warranted. There was evidence that the wife was afterwards 
in a depressed and hysterical condition, and the day had gone 
by when it could be said that such a condition was not actual 


bodily harm. That point must be left to the jury. Verdict : 
guilty of common assault. 

APPEARANCES: E. S. Fay (Geoffrey Wells & Woodford, 
Southampton); N. Skelhorn (Bernard Chill & Partners, 
Southampton). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law) [2 W.L.R. 138 


BUILDING FOREMAN INJURED BY OWN NEGLIGENCE : 
LIABILITY OF EMPLOYERS 
Johnson v. Croggan & Co., Ltd., and Another 


Pilcher, J. 14th December, 1953 
Action. 


Employers, in accordance with the custom of their trade, 
delegated to the plaintiff, an experienced and competent steel 
erector, who was the foreman in charge of work to which the 
Building (Safety, Health and Welfare) Regulations, 1948, applied, 
the task of selecting and approving suitable gear for the work. 
Although it was, as he knew, within the scope of his authority 
to ask for suitable ladders—which would have been provided— 
the plaintiff, without his employers’ knowledge, selected and used 
a lightly constructed fruit-picking ladder which he knew was 
unsuitable and unsafe for the work in question. Owing to its 
lightness of construction the ladder broke under the plaintiff's 
weight and he fell to the ground. The plaintiff brought an 
action for damages for personal injuries sustained in the fall in 
which he alleged breach by his employers of their statutory duty 
under regs. 4 and 29 (1) of the 1948 regulations. 


PiLcHER, J., said that the defendants were in technical breach 
of their absolute obligation to provide a ladder of adequate 
strength but the plaintiff himself, who had a duty to co-operate, 
was in breach of reg. 29 (8). It was eminently reasonable, if 
not commercially necessary, that the defendants should delegate 
to the plaintiff the selection and approval of the gear required 
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for the job. The plaintiff should have appreciated that the ladder 
was unsuitable. He was the person to whom the duty to select 
and approve the ladder had been properly delegated and the case 
was covered by Smith v. Baveystock [1945] 1 All E.R. 531, subject 
only to the fact that that case was decided before the passing 
of the Law Reform (Contributory Negligence) Act, 1945. The 
common sense of the matter was that the plaintiff, acting within 
the scope of his delegated authority and negligently selecting an 
unsafe ladder, was the sole author of his own misfortune. There 
was no reason why the maxim ex turpi causa non oritur actio 
should not apply. It would be driving matters too far to hold 
that where the defendants were completely free from blame 
they were at fault under the Law Reform (Contributory 
Negligence) Act. If, however, that was wrong and it were 
necessary to decide the case on acontributory basis he, his lordship, 
would find that whilst the defendants were in technical breach 
of the regulations, the amount recoverable by the plaintiff 
should be reduced by 99 per cent., the result of which would 
be that he would recover virtually nothing. Judgment for the 
defendants. 

APPEARANCES: C. J. T. Pensotti (Sprinz & Sons, for J. P. 
Nolan & Janes, Southend-on-Sea) ; John Russell (Carpenters) ; 
Malcolm Morris (Isadore Goldman & Son, for E. A. Morling &» Son, 


Maidstone). 
[Reported by Miss J. F. Lama, Barrister-at-Law] 


{1 W.L.R. 195 
MASTER AND SERVANT: NEGLIGENCE: DUTY 
OWED TO FIREMEN 
Watt v. Hertfordshire County Council 


Barry, J. 16th December, 1953 


Action. 

The plaintiff, a fireman, was on duty at the Watford fire 
station, on 27th July, 1951, when an emergency call was received 
to the effect that a woman was trapped under a heavy lorry 
about 200 to 300 yards away. The sub-officer in charge of the 
station instructed the plaintiff’s team to transport heavy lifting 
gear, a jack weighing about 2 or 3 cwt., to the scene of the 
accident in a lorry. The plaintiff and two other men travelled 
in the back of the truck, but soon after they had started the 
driver had to apply his brakes suddenly and all three men were 
thrown off their balance. The two other men were holding on 
to the jack, which was on wheels, but it slewed forward and 
caught the plaintiff’s ankle, causing him very serious injuries. 
The lorry had a plain flat floor and had nothing either on the 
floor or sides to which the jack could have been lashed. An 
Austin vehicle kept at the station, which was properly equipped 
for the carriage of the jack, was out of the station at the time 
the emergency call was received and the lorry used was the only 
vehicle there capable of carrying the jack. Had the call not 
been answered it would have taken ten minutes for help to come 
from another station. The plaintiff, alleging negligence at 
common law, sued his employers, the local fire authority, to 
recover damages for the injuries he received. 


Barry, J., said that any reasonable employer must have 
foreseen that if the jack was merely steadied by two men there 
must have been considerable danger. If the peculiar conSidera- 
tions associated with the fire service were absent, and the case 
was treated as an ordinary one between master and servant in 
a commercial enterprise, the defendants would have failed to 
have taken reasonable care to secure the safety of their workmen. 
An employer was bound to exercise reasonable care to avoid 
exposing his employees to unnecessary risks, and to provide 
proper equipment, but in fighting fires, fire authorities were 
entitled to require their firemen to undertake, and the firemen 
gladly undertook, risks far greater than those encountered in 
employment of a different calibre. Firemen must be aware that 
in going, and transporting equipment, to the place of a fire 
they would be called upon to take risks. The primary object 
of the service was to save human life and property and speed 
was an essential requirement in carrying out that object. The 
question was: Was the risk unnecessary ? In his, his lordship’s, 
view, it was not. It was an ordinary incident of the hazardous 
employment of a fireman. The defence of volenti non fit injuria 
had no real relevance and he thought that the case should be 
put as one where, in the circumstances, the plaintiff had failed 
to prove negligence. Judgment for the defendants. 


APPEARANCES: H. B. Grant (Denis Hayes, for F. S. Ellis & Co., 
Watford) ; Lord Hailsham, Q.C., and Roland Brown (Berrymans). 
[1 W.L.R. 208 


{Reported by Miss J. F. Lams, Barrister-at-Law ] 
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OCCASIONAL LICENCE FOR CHRISTMAS WEEK : 
CONDITION AS TO CONSUMPTION ON PREMISES : 
VALIDITY 


R. v. Brighton Borough Justices ; ex parte Jarvis 


Lord Goddard, C.J., Sellers and Barry, JJ. 
18th December, 1953 


Application for an order of certiorari. 


The holder of an off-licence for the sale of intoxicating liquor 
in respect of premises in Brighton also held a full on-licence in 
respect of premises at Taunton. The permitted hours during 
which liquor could be sold at the off-licence premises in Brighton, 
which vlosed at 7 p.m., were from 10.30 a.m. to 2 p.m. and from 
6 p.m. to 10.30 p.m. The licensee, in his capacity as the holder 
of an on-licence at Taunton, applied to the Brighton justices 
under s. 151 of the Customs and Excise Act, 1952, for their 
consent to the grant of an occasional licence allowing him to 
sell liquor at his Brighton premises during the afternoons of 
Christmas week, for the convenience and accommodation of 
the public. The justices consented to the grant of an occasional 
licence authorising him to sell liquor between the hours of 
2.30 p.m. and 6 p.m. on 22nd, 23rd and 24th December “ upon 
the occasion of Christmas shopping facilities,’’ their consent 
being given upon the licensee giving undertakings not to sell any 
intoxicating liquor for consumption on the premises between 
2.30 p.m. and 6 p.m., and to close the premises for the sale of 
intoxicating liquor off the premises at 7 p.m. A rival trader 
applied for an order of certiorari. 


Lorp GopDarD, C.J., said that Taunton was at least 150 miles 
from Brighton and, in the circumstances, he was surprised that 
the justices had entertained the application at all. He did not 
know how “ shopping facilities ’’ could be an occasion, but he 
would not decide the case on that. Justices could only grant an 
occasional on-licence. The licence which they had given here 
was an occasional full or on-licence on terms that it was only 
used as an off-licence in respect of premises which had only an 
off-licence. There was no power to turn an off-licence into an 
on-licence in that way, and no power to restrict an on-licence 
into an off-licence. The object of an occasional licence, which 
was granted for an occasion such as a flower show or race meeting, 
was to allow the public a chance of getting refreshment when 
attending at that place. The licence granted by the justices 
was not a good licence and the application must be allowed. 

SELLERS and Barry, JJ., agreed. Order of certiorari. 


APPEARANCES: J. G. S. Hobson (Godden, Holme & Co., for 
Edwin Boxall & Kempe, Brighton); Harold Brown (Blyth, 
Dutton, Wright & Bennett, for Graham Hooper & Betteridge, 


Brighton). 


(Reported by Miss J. F. Lams, Barrister-at-Law] {1 W.L.R. 203 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND WIFE: JUSTICES: RETIREMENT 
OF JUSTICES 


Practice Note (Justices’ Clerks) 


Lord Merriman, P., and Collingwood, J. 
15th January, 1954 


Lorp MERRIMAN, P., sitting in the Divisional Court with 
Collingwood, J., after referring to a statement made in the Divi- 
sional Court of the Queen’s Bench Division on 16th November, 1953, 
by Lord Goddard, C.J., about clerks to justices being present 
when the justices had retired to consider their decision, in which 
Lord Goddard, C.J., had said that the ruling of that court did 
not apply to justices when exercising jurisdiction in matrimonial 
cases, said: Before making any pronouncement in response 
to several requests for a ruling by this court on the subject, 
I wished to consult the judges of this division. I now have their 
authority to say that they agree with the statement I am about 
to make. I am also authorised by the Lord Chancellor to say 
that he approves of it. Vaisey, J., also asks me to say that he 
agrees with it. I wish to say at the outset that it rarely happens 


that an allegation of undue interference by the clerk in the 
decision of a complaint under the Summary Jurisdiction (Married 
Women) Acts is made a ground of appeal to this Divisional Court. 
Nevertheless, it is at least as important in cases of this class 
as in other cases dealt with by magistrates’ courts that the 
decision should be that of the justices themselves, and not that 
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of the justices and their clerk; and that not only should this 
be so in fact, but that nothing should be done to give the parties 
or the public the impression that the clerk is influencing the 
decision. I am, therefore, in complete agreement with the 
Lord Chief Justice that it should not be regarded as a matter of 
course that, if justices retire to consider their decision, the clerk 
should retire with them ; moreover, whether the justices invite the 
clerk to retire with them, or send for him in the course of their 
deliberations, I agree that the clerk should always return to his 
place in court as soon as the justices release him, leaving them 
to complete their deliberations alone. Bearing in mind that 
domestic proceedings are often lengthy and may involve points 
of law in relation to the complaint itself or to the amount of 
maintenance, and that this court insists that a proper note of 
the evidence must be kept, and that, in the event of an appeal, 
justices must be prepared to state the reasons for their decision, 
I recognise that more often than not magistrates may properly 
wish to refresh their recollection of the evidence by recourse 
to the clerk’s note, or to seek his advice about the law, before 
coming to their decision. Having regard to the high standard 
of care which is generally shown by magistrates’ courts in dealing 
with these domestic proceedings, I do not think it is necessary 
for me to say more than that I am confident that justices taking 
part in them may be trusted to act, and to ensure that they 
appear to act, on the fundamental principle that they alone 
are the judges. 


[Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 213 


COURT OF CRIMINAL APPEAL 


CRIMINAL LAW: WITNESS ACQUITTED BEFORE TRIAL 
OF ACCUSED ON SAME CHARGE: WHETHER WITNESS 
AN ACCOMPLICE 

R. v. Davies 
Lord Goddard, C.J., Sellers and Barry, JJ. 

Appeal against conviction. 

The appellant, D, together with other young men, attacked 
with their fists some youths, including one B. A knife was used 
and B subsequently died from stab wounds. JD and five of 
his companions, including one L, were charged with murder, 
but when the matter came for trial no evidence was offered 
against ZL and three others and verdicts of not guilty of murder 
were entered. At D’s trial on a charge of murdering B, L gave 
evidence. D was convicted. His main ground of appeal was 
that L and another witness were accomplices and that the judge 
had failed to warn the jury that it would be dangerous to accept 
their evidence without corroboration, and it was submitted that 
L’s evidence was not corroborated. 


4th December, 1953 


SELLERS, J., delivering the judgment of the court, said that 
when L gave his evidence he had been acquitted of the murder 
of B, and it was the submission of the prosecution that, therefore, 
he could not be an accomplice to the charge of murder. ‘That 
was so, and the judge was not required to treat him as an accom- 
plice, still less the other witness. Both had been concerned 
in a series of assaults which deserved condemnation, but the 
facts negatived any participation by them in the murder. The 
fact that they were making an attack with their fists, and perhaps 
by kicking, did not in itself associate them with the attack by 
one of their number with a knife or other weapon which caused 
death; it was submitted for the accused that if L was not 
strictly an accomplice, he should be treated as one, and reliance was 
placed on R. v. Lewis (1937), 26 Cr. App. R. 110; R. v. Mohamed 
Farid (1945), 30 Cr. App. R. 168; and A.-G, v. Lineham [1929 
Ir. R. 19. It might be that certain witnesses should, in the 
interests of a fair trial, be treated as accomplices ; in the present 
case the accused himself had corroborated much of L’s evidence. 
Appeal dismissed. 

APPEARANCES: D. Weitzman, Q.C., and R. R. Russell (Registrav, 


| 
Court of Criminal Appeal); Christmas Humphreys and Maxwell § | 


Turner (Director of Public Prosecutions). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 214 


CORRIGENDUM 


In Mason and Another v. Clarke, ante, p. 28, the appearances 
should have read as follows: J. Hobson (Wigan & Co., for 
Phipps & Troup, Northampton); J. Perrett (James & Charles 
Dodd, for Josiah Hincks & Son, Leicester). 
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SURVEY OF 


STATUTORY INSTRUMENTS 


Coal Industry Nationalisation (Interim 
Interest) Order, 1954. (S.I. 1954 No. 10.) 

Coroners’ Records (lees for Copies) Rules, 1954. 
No. 14.) 

Cutlery Wages Council (Great Britain) Wages Regulation Order, 
1954. (S.I. 1954 No. 19.) 8d. 

Discontinuance of Prisons (I<irkwall) Order, 1954. 
No. 15 (S.1).) 


January 23, 1954 


Income) (Rates of 


(S.I. 1954 


(S.I. 1954 


Dumfries Burgh Water Order, 1953. (S.I. 1953 No. 1931 
(S.130).) 

Legalised Police Cells (Kirkwall) Rules, 1954. (S.I. 1954 No. 16 
(S.2).) 


London Traffic (Parking Places) Consolidation (Amendment) 
Regulations, 1954. (S.I. 1954 No. 18.) 5d. 


POINTS IN 


TERMINATED 
REPAIRS 


-HIRE-PURCHASE AGREEMENT 
-LIABILITY FOR 


Repairer 
REPAIRS CARRIED OUT 


Lien of 
AFTER 

Q. O, the reputed owner of a motor car, instructs G, a garage 
proprietor, to carry out extensive repairs, which are duly done. 
Subsequently H, a hire-purchase finance concern, claim the car 
under a hire-purchase agreement which was terminated after 
the repairs were carried out. G holds the car under his right of 
lien for the cost of the repairs, which are more than the present 
value of the car. O has nothing and is not worth suing. H are 
not prepared to pay for the repairs. It would appear that the 
holder of a lien has no right of sale. What can G do to enforce 
payment of his repair bill ? 

A. G has a lien on the car which, in the circumstances, seems 
to attach against the interest of H as well as against any interest 
Omay have. But there is no power of sale, even under the court, 
unless the goods are perishable or otherwise within the Rules of 
the Supreme Court, Ord. 50, r. 2 (as to which see Larner v. 
Fawcett [1950] 2 All E.R. 727). G must look to O for his bill, 
since it is due under contract with O. Unless on the facts it can 
be argued that O had H’s ostensible authority to centract on 
their behalf as true owners of the car (which is most unlikely) 
G cannot sue them. It looks like a bad debt on G’s books. 


SUBSEQUENT AGREE- 
Is ENFORCEABLE 


Loan for Illegal 
MENT TO Pay 


Purposec—-WHETHER 
BY INSTALMENTS 

Q. A lends B £500 for a certain purpose (known to A) which A 
only later learns is an illegal purpose. B is to repay the money 
in a few days but fails to do so. In correspondence he admits 
he owes A money, though no amount is specified, and offers to 
pay by instalments, which offer A accepts. At the time 4 still 
does not know that the purpose for which the money was borrowed 
was an illegal one and believes he has a good cause of action. B 
makes various payments which reduce the debt to £200 and then 
defaults. If A had sued B for the £500 when B failed to repay 
ina few days, B could have successfully pleaded that the contract 
was void for illegality. Will the same defence hold good if A 
sues 6 for the balance of £200 or has an enforceable contract 
arisen since the void contract was entered into ? 


A. The offer of instalments and the acceptance of that offer 
May or may not be regarded as a separate contract between 
A and B. It seems clear that, even if it is so regarded, it would 
be a contract tainted by the illegality of the original purpose of 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
| Newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
| Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
| London, E.C.4. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
Separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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London Traffic (Prescribed Routes) (No. 1) Regulations, 1954. 
(S.I. 1954 No. 17.) 

National Insurance (Industrial Injuries) (Prescribed Diseases) 
Amendment Regulations, 1954. (S.I. 1954 No. 5.) 6d. 

Stopping up of Highways (Gloucestershire) (No. 3) Order, 1953. 
(S.I. 1953 No. 1934.) 

Stopping up of Highways (Kent) (No. 9) Order, 1953. 
No. 1933.) 

Stopping up of Highways (Warwickshire) (No. 8) Order, 1953. 
(S.I. 1953 No. 1932.) 

Draft Teachers’ Salaries (Scotland) Regulations, 1954. Is. 


(S.I. 1953 


2d. 


[Any of the above may be obtained from the Government Sales 
Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.} 


PRACTICE 


the loan. But we prefer to look at the matter as follows : what is 
being sued for is, in truth and in fact, the money lent by 4 to B. 
The second ‘‘ agreement ”’ in this and similar cases does not of 
itself give the creditor any right to sue for what is due; that 
cause of action already exists, if at all, under the first contract, 
the contract for loan. The effect of any instalment agreement 
is merely to provide the debtor with a defence to the creditor's 
action in so far as the creditor may seek to recover amounts in 
excess of the agreed instalments. (Whether it is effective even 
for this purpose depends on whether it can on the facts be said 
that there is consideration moving from the debtor for the creditor’s 
forbearance. The existing obligation to repay the loan is no such 
consideration: Jl oakes v. Beer (1884), 9 App. Cas. 605. But see 
Central London Property Trust, Lid. v. Hightrees House, Ltd. 


(1947) K.B. 130.) But such a fresh arrangement for payment by 
instalments is irrelevant so far as concerns the true cause of 
action for recovery of the original loan. Since that cause of 


action does not exist in the case of a loan for an illegal purpose, the 
loan is irrecoverable. 


Measure of Damages—CANCELLATION OF CONTRACT FOR SALI 
OF CAR 
QO. A, Ltd., are automobile agents and engineers. i. Ete. 


sell to B by written contract a specified vehicle to be delivered 
as soon as available. The contract is silent as to the terms of 
payment. Only two weeks after the contract the vehicle is 
delivered to 4, Ltd., but before B is informed he writes cancelling 
the contract. The facts are such that the property had not 
passed to B and he cannot, therefore, be sued for the price 
The particular vehicle is not in short supply and 4, Ltd., can 
obtain delivery from manufacturers to fulfil all orders. The 
vehicle can be sold to another customer at the contract price, 
but A, Ltd., has lost one sale and therefore a profit they would 
have made. As there is an available market for the goods at 
the same price there is no loss in that connection, but one sale 
has been lost and the consequent profit. What is the measure 
of damages, bearing in mind s. 50 of the Sale of Goods Act, 1893 ? 


A. This case seems to fall exactly within s. 50 (3) of the 1893 
Act, and there would be no loss and therefore no damage. It 
is true that s. 50 (3) lays down only a prima facie rule, and that 
the guiding principle is that re-stated in s. 50 (2) from the general 
contract ‘ estimated directly and naturally 
But can A, Ltd., expect to make two profits out of 
It is surely not correct to say that they have lost 
i or will take place, to another 
not makers of contracts 


law of loss 
resulting.”’ 
the same car ? 
one sale; that sale has taken place, 
purchaser. They are sellers of cars, 
merely to give themselves a profit. 

SOLI 


SOLE SURVIVING TRUSTEE ARB TELY 


ENTITLED—-FORM OF DECLARATION 


TRUST FOR SALE 
AND BENEFICIALLY 


Will 


QO. A, by his will, devised his realty to his executors and trustees 
upon trust for sale and to pay the income of the trust estate to 
his wife during her life and thereafter in trust for his children as 


his wife might appoint. The wife exercised the power and 
appointed the trust estate to the children, B, C, D and F£ 
absolutely. 2B, C and D have since died, and each in turn, 


by his or her respective will, gave all his or her estate equally 
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to the surviving brother and sisters, with the result that E is 
now beneficially entitled to the whole of the unsold realty. By 
virtue of several appointments of new trustees of the will of A, 
E is also the sole surviving trustee. What is the nature of the 
document that should now be completed to make E the beneficial 
owner of the unsold realty ? 


A, E should execute a declaration, which may be either under 
hand or under seal, that the legal estate in the trust premises 
is now vested in him for his own absolute use and benefit and 
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discharged from the trust for sale. The declaration should recite 
the will of A, his death, the grant of probate, the assent, the death 
of the life tenant and the various appointments, both of the 
interests of the several beneficiaries and of new trustees, and 
conclude with a recital of the declarant’s desire to enjoy the trust 
premises as land and a declaration that the same is vested in 
him in fee simple, free from the trust for sale. For form, see 
Encyclopedia of Forms and Precedents, 3rd ed., vol. XVIII, 
p. 113. 


NOTES AND NEWS | 


Honours and Appointments 

Major BRYAN JAMES YORATH WILLIAMS, solicitor, of Monmouth, 
and officer commanding ‘“‘ D’’ Coy., 2nd Mon. T.A., has been 
awarded the Territorial Decoration for meritorious service. 

The Lord Chancellor has appointed Mr. BryANtT GODMAN 
IRVINE to be Chairman of the Agricultural Land Tribunal for the 
South-Eastern Area, in the place of Commander L. K. A. BLock, 
who has resigned on his appointment as Assistant Judge of the 
Mayor’s and City of London Court. 


Personal Notes 
Mr. John Dews, chief assistant solicitor of Leicester Corporation 
since 1950, has resigned to enter private practice. 
Mr. Fred May Harold, solicitor, of Rotherham, has retired from 
active participation in his firm’s business after completing fifty 
years’ service. 


Miscellaneous 


The Fourth International Course in Criminology, organised by 
the International Society of Criminology, with the support of 
U.N.E.S.C.O., will be held in London from 24th March to 
13th April, 1954, under the direction of Dr. Denis Carroll and 
Dr. Hermann Mannheim, on “ Recent Advances in the Study 
and Treatment of Offenders.’’ The course is designed for officials 
and others of varying experience and degrees of seniority in 
law, police science, biology, sociology, psychology, psycho- 
analysis, psychiatry, medicine, anthropology and allied sciences 
and in probation, police work, magistracy, penology and _ penal 
administration. The lectures will be followed by discussions 
and visits to suitable institutions. While most of the lecturers 
will be British, some of the lectures will be given by eminent 
continental experts speaking in English, which will be throughout 
the language of the course. The fee for the course is £7 sterling, 
payable to the directors of the course in London. Applications 
should be made if possible before 14th February, 1954, to “‘ Fourth 
International Course in Criminology,’’ c/o I.S.T.D., 8 Bourdon 
Street, Davies Street, London, W.1, from where the full programme 
can be obtained. 


Wills and Bequests 

Mr. C. Crust, solicitor, of Spalding, left £71,776 (£71,218 net). 

Mr. H. P. Gisborne, solicitor, of Holborn, EAC A. 
left £39,343 (£37,263 net). 

Mr. E. S. B. 
(46,287 net). 

Mr. W. Marriott, retired solicitor, of Harrogate, left £ 

Mr. G. Matthews, solicitor, of London, W.C.1, left £ 
(£58,660 net). 

Mr. L. S. Rigby, solicitor, of Birkenhead, left £9,771. 

Mr. O. V. left 
(£68,047 net). 

Mr. H. A. Smitton, retired solicitor, of Blackburn, left £28,829 
(£28,573 net). 

Mr. B. Tuff, 
(£97,263 net). 

em Oe oie 
(£36,488 net). 


Mr. F. A. B. Duckham, solicitor’s managing clerk, of Newport, 
Mon., left £96,312 (467,697 net). 


London, 


Hopkin, solicitor, of Mansfield, left £8,709 


74. 
8,739 


7 
5 


Smithson, solicitor, of Leeds, £68,641 


solicitor, of London, E.C.3, left £177,930 


Damant, solicitor, of Cowes, left £37,909 


OBITUARY 


Mr. B. H. CHOWEN 
Mr. Basil Hector Chowen, solicitor, of Plymouth, and chairman 
of Plymouth district rent tribunal since 1946, died on 11th January, © 
aged 62. He was admitted in 1916. 


Mr. R. GRIFFITH 
Alderman Robert Griffith, solicitor, clerk to the Blaenau- 
Festiniog Justices since 1939 and an Under Sheriff of Merioneth 
since 1948, died on 12th January. Admitted in 1919, he wasa 
a County Councillor for many years. 


Mr. R. E. HILL 


Ernest Hill, solicitor, of St. 
He was admitted in 1909, 


Mr. Robert 
6th January. 


Albans, died on | 


Mr. J. T. PEET 

Mr. James Thorougood Peet, solicitor, of Liverpool, died on 
5th January, aged 65. Admitted in 1911, he was on the com- | 
mittee of the Incorporated Law Society of Liverpool for several / 
years. 

Capt. O. B. WALLIS 

Captain Owen Bernard Wallis, solicitor, of Hereford, died on 
11th January, aged 63. He was deputy to his father as Coroner’ 
for South Herefordshire for many years and from 1928 to 1948 
was Official Receiver of the Hereford and Leominster Bankruptcy 
Court. 

Major I. B. WILLIAMS 

Major Ifor Bryan Williams, solicitor, of Penmaenmawr and) 
Llandudno, died on 11th January, aged 43. He was the Police 
Prosecutor for the Bangor Petty Sessional Division and was) 
admitted in 1946, 

Mr. H. A. WOOLLEY 

Mr. Henry Arnold Woolley, retired solicitor, of Bournemouth, 
and formerly of Wembley, died on 5th January, aged 67. He 
was the author of the well-known “Handbook on the Death 
Duties,’’ and was an occasional contributor to this journal. 


CORRESPONDENCE 


{The views expressed by our correspondents are not necessarily those of © 
THE SOLICITORS’ JOURNAL] 


Valuation of Shares in Farming Company 

Sir,We are anxious to make contact with solicitors having, 
had occasion to agree with the Estate Duty Office a valuatiowl 
of shares in a farming company under s. 55 of the Finance Ai 
1940. We wonder whether you would afford us the courtesy 
your columns for this purpose ? 
Bordyke, 

Tonbridge. 


F. B. Jevons, RitEy & POPE 
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